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THIRD JUDICIAL DISTRICT AT ANCHORAGE 
:.:Y .--t;;~-i-;l:~-{r~~~~1~~- -- --

MAD IL YN SHORT, RILEY VON BORSTEL, 
KJRSTEN SCHINDLER, and JAY-MARK 
PASCUA, 

Plaintiffs, 
V. 

GOVERNOR MICHAEL J. DUNLEAVY in his 
official capacity, THE STATE OF ALASKA, 
OFFICE OF MANAGEMENT AND BUDGET, 
and THE STATE OF ALASKA, DEPARTMENT 
OF ADMINISTRATION, 

Defendants. 

COMPLAINT 

Court No.: 3AN-22- oy-o-Z..~ CI 

Plaintiffs Madilyn Short, Riley von Borstel, Kjrsten Schindler, and Jay-Mark 

Pascua hereby file this complaint against Defendants Governor Michael J. Dunleavy 

("Governor"), the State of Alaska, Office of Management and Budget ("OMB"), and the 

State of Alaska, Department of Administration ("DOA"; collectively "the Executive 

Branch"), by stating and alleging the following: 

I. INTRODUCTION 

1. This suit challenges the Executive Branch's decision to transfer the more 

than $410 million from the Higher Education Investment Fund ("HEIF") to the 

Constitutional Budget Reserve ("CBR") under article IX, section 17( d) of the Alaska 

Constitution, which negatively impacts the Alaska Performance Scholarship ("APS"), the 
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Alaska Education Grant ("AEG"), and the Washington-Wyoming-Alaska-Montana-

2 Idaho medical school ("WW AMI") programs. 

3 2. Because the Executive Branch's decision to sweep the HEIF into the CBR 

4 violates article IX, sections 13 and l 7(d) of the Alaska Constitution, Plaintiffs are entitled 

5 
to declaratory and injunctive relief to protect the long-term funding source for the APS, 

6 

7 
AEG, and WW AMI programs. 

8 II. PARTIES 

9 3. Plaintiff Madilyn Short is a 23-year-old first-year medical student in the 

10 WW AMI program through the University of Washington. Ms. Short is originally from 
00 
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Bethel and graduated from Dartmouth College with a degree in Neuroscience in 2020. 

The WWAMI program's loan forgiveness program was a determining factor in her 

decision to join the WW AMI program upon graduation and return to her home state of 

= 0 ..C I 
0-U~ 15 ·-in C N -;:; -< ,-.. 
~ r--u 0 16 °' ..._, 

Alaska. As an Iftupiaq and Yup'ik woman from rural Alaska, Ms. Short understands the 

value and importance of access to a quality education and health care. It is from that acute 

17 understanding that Ms. Short continues to pursue working with Alaska Native 

18 
communities. Ms. Short believes it is important that Alaska Native medical providers 

19 

20 
have the option to serve Alaska Native communities. Continued opportunities provided 

21 through the WWAMI program reserve the option for future Alaska Native people to 

22 pursue quality educational scholarship, and without this program Alaska Native people 

23 will face, yet another, barrier to entry. The American Indian and Alaska Native 

24 

25 
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population account for approximately 2.9% of the U.S. population, 1 and approximately 

0.4% of the physician workforce.2 For her, this lawsuit is about access. It is about 

fighting against the institutionalization of barriers for underserved, underrepresented, and 

disadvantaged populations and communities. She believes that the actions taken by the 

Executive Branch effectively shut out opportunities for Alaskans and destabilizes the 

pipeline for future Alaskan-grown talent to return home and contribute to our state. 

Ms. Short is a plaintiff in this lawsuit to ensure the protection of the HEIF so that more 

Alaskans become doctors, return home to Alaska, and improve health care for all 

Alaskans. In addition to attending medical school, Ms. Short is assisting with research in 

cooperation with the Alaska Native Health Tribal Consortium. Most recently, Ms. Short 

received the 2021 Lu Young Youth Leadership award from the Alaska Federation of 

Natives. 

4. Plaintiff Riley von Borstel is a 21-year-old student of senior standing who 

is pursuing three majors Uustice, political science, and performing arts) at the University 

of Alaska Fairbanks ("UAF"). She grew up in Seward, Alaska, and graduated from 

Seward High School. Ms. von Borstel has received annual scholarships through the APS 

See United States Census Bureau, Race and Ethnicity in the United States: 2010 
Census and 2020 Census (Aug. 12, 2021 ), 
https://www.census.gov/library/visualizations/interactive/race-and-ethnicity-in-the
united-state-201 O-and-2020-census.html. 
2 See AMERICAN MEDICAL ASSOCIATION, Report of the Council on Medical 
Education, Study of Declining Native American Medical Student Enrollment, at 2 (2018), 
https://www .ama-assn.org/system/files/2021-05/a 18-cme-05. pdf. 
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program at the highest level ($4,755) based on her coursework, GPA, and college 

2 admissions test scores. She decided to attend UAF in part because of the availability of 

3 the APS scholarships, which have helped make it possible for her to graduate college 

4 without student loans. Ms. von Borstel currently plans to attend law school after 

5 
graduating college. She is a plaintiff in this lawsuit to help protect the HEIF so that others 

6 

like her will be able to take advantage of educational opportunities at home in Alaska, 
7 

8 since losing funding for the APS program would be devastating for students. In addition 

9 to school, Ms. von Borstel has served as the student body president at UAF for two years, 

10 and has been involved in multiple theatrical productions on campus. 
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5. Plaintiff Kjrsten Schindler is a 20-year-old junior studying biology at UAF. 

She and her family moved to Delta Junction in 2012, where she lived on a farm and 

graduated from a homeschool program (Raven Homeschool) with honors. Ms. Schindler 

= 0 ..C I 
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has received annual scholarships through the APS program at the highest level ($4,755) 

u 0 
16 °' '-' based on her coursework, GP A, and college admissions test scores. She decided to attend 

17 
UAF in part because of the availability of the merit-based APS scholarship, which she 

18 
and her family understood she could be eligible for if she worked hard in school after she 

19 

20 
moved to Alaska. Ms. Schindler currently has plans to become a veterinarian and move 

21 back home to Delta Junction, a community which recently lost its one veterinarian. She 

22 is a plaintiff in this lawsuit to protect the HEIF so that other Alaskans will have the same 

23 
opportunity to obtain a great education and have a future career at home in Alaska. In 

24 

25 
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her spare time, Ms. Schindler enjoys visiting the family farm and running dog teams 

2 recreationally. 

3 6. Plaintiff Jay-Mark Pascua is a 20-year-oldjunior studying computer science 

4 at the University of Alaska Anchorage ("UAA"). He was born and raised in Anchorage, 

5 
and graduated from West Anchorage High School. Mr. Pascua has received annual 

6 

7 
scholarships through the APS program at the highest level ($4,755) based on his 

8 coursework, GP A, and college admissions test scores. Mr. Pascua has also received 

9 grants (including $4,000 in his sophomore year) through the AEG program. He would 

10 not have been able to afford to attend college without the financial support provided by 
00 
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the APS and AEG programs, and he is the first in his family to pursue a postsecondary 

education. Mr. Pascua currently plans to become a software engineer after graduation. 

He is a plaintiff in this lawsuit to protect the HEIF because the programs it supports 

C 0 ...C: I 
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~ r-u 0 16 °' '-' 

provide substantial financial benefits for students who are already struggling to make ends 

meet, and he wants future students to have the same opportunity to receive those benefits. 

17 
When his coursework schedule permits it, Mr. Pascua works a part-time job in the 

18 

evenings as an IT student assistant at UAA. 
19 

20 7. Defendant Governor Michael J. Dunleavy is the chief executive for the 

21 State of Alaska, and is being sued in his official capacity. 

22 8. Defendant OMB is an entity within the Office of the Governor, and acted 

23 
at the Governor's direction to issue a list identifying new funds subject to a sweep into 

24 
the CBR, including the HEIF. 

25 
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9. Defendant DOA is the State agency charged with effectuating the annual 

2 CBRsweep. 

3 10. Plaintiffs have standing as citizen taxpayers, and bring this suit of great 

4 import in the public interest of all Alaskans. Plaintiffs also bring this suit because of 

5 
particularized harms to Plaintiffs as current and prospective recipients of prior awards and 

6 

benefits derived from the HEIF. 
7 

8 III. JURISDICTION AND VENUE 

9 11. This court has jurisdiction over this dispute, as well as the ability to enter a 

10 declaratory judgment and provide injunctive relief, under AS 22.10.020. 
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12. Venue is proper in the Third Judicial District as Defendants maintain offices 

and may be served within Anchorage, Alaska, and the claims arise from actions that will 

have impacts, in part, within the Third Judicial District. 

c 0 -5 r-:. 
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IV. RELEVANT FACTUAL ALLEGATIONS 

13. Voters approved the creation of the Budget Reserve Fund - commonly 

17 referred to as the CBR- in 1990, which now exists in article IX, section 17 of the Alaska 

18 
Constitution. 

19 
14. Article IX, section 17 ( d) of the Alaska Constitution provides, in ful 1: "If an 

20 

21 
appropriation is made from the budget reserve fund, until the amount appropriated is 

22 repaid, the amount of money in the general fund available for appropriation at the end of 

23 each succeeding fiscal year shall be deposited in the budget reserve fund. The legislature 

24 
shall implement this subsection by law." 

25 
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15. Subsection 17( d) establishes the budgetary mechanism commonly referred 

2 to as a "sweep," where any funds that are "in the general fund" and "available for 

3 appropriation at the end of each succeeding fiscal year" are "swept" back into the CBR 

4 to repay prior appropriations from the CBR. 

5 
16. The CBR sweep in subsection 17(d) has been routinely counteracted 

6 

7 
through a "reverse sweep" action by the legislature through appropriation bills. A 

8 "reverse sweep" requires a three-quarters vote in both houses of the legislature, consistent 

9 with article IX, section 17 ( c) of the Alaska Constitution. 

10 17. The HEIF was established in 2012. See AS 37.14.750. The legislature 
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funded the HEIF through a 2011 appropriation totaling $400 million (Ch. 5, §20(f), 

FSSLA 2011). The HEIF also permits cash contributions by Alaska corporations who 

receive tax credits by statute for contributions to the HEIF. 

= 0 ..C: I 
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18. The legislature originally established the HEIF and appropriated funds to it 

u 0 
16 °' - to provide a long-term, stable funding source for scholarships and grants under the APS 

17 
and AEG programs. The HEIF statute provides that that the commissioner of revenue 

18 
shall identify 7% of the HEIF's value as being available for appropriation to the APS and 

19 

20 
AEG programs annually, confirming that the HEIF is intended to act as an endowment 

21 for those programs. Two thirds of this amount is identified for the APS program 

22 (AS 14.13.915(b)), and one third is identified for the AEG program (AS 14.13.915(a)). 

23 
Over 5,500 students receive funding through these two programs each year. More 

24 

25 
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recently, in addition to providing funding for the APS and AEG programs, the legislature 

2 has appropriated money from the HEIF to support the WW AMI program. 

3 19. The APS program provides annual merit scholarships to Alaskans who 

4 attend qualified postsecondary educational institutions. Each APS recipient receives 

5 
between $4,755 and $2,378 annually based on that student's GPA and college entrance 

6 

7 
exam test scores. Approximately 3,000 students receive money from the APS program 

8 each year. 

9 20. The AEG program provides annual needs-based grants to Alaskans who 

10 attend qualified postsecondary educational institutions. Each AEG recipient receives up 

11 
to $4,000 annually. Over 2,000 students receive money from the AEG program each 

12 

year. 
13 

14 
21. The WW AMI program provides loans to Alaskans attending the four-year 

15 medical school at the University of Washington, through the Alaska Commission on 

16 Postsecondary Education ("ACPE"). Twenty Alaskans are admitted to the WWAMI 

17 
program each year, and 60 students in their second, third, and fourth years of medical 

18 

school receive those loans through ACPE. The WW AMI program loans are forgiven for 
19 

20 
those who return to Alaska for work as doctors and residents after completing their 

21 medical training. Those who do not return to Alaska must repay half of their loans, and 

22 those repayments have recently been appropriated back into the HEIF from the ACPE. 

23 
Students who receive WW AMI program loans receive approximately $30,000 in loans 

24 

annually, resulting in hundreds of doctors returning to Alaska. 
25 
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•.' 

22. The Governor introduced legislation in the 2019 legislative session that 

2 sought to terminate the HEIF and return all funds in it to the general fund. That legislation 

3 did not pass. 

4 23. After the failure of that legislation, a legislative budget impasse occurred in 

5 
2019, and OMB took a very expansive view of what funds are subject to the annual sweep 

6 

7 
to repay the CBR. Previous administrations had identified only 32 out of 71 subfunds 

8 (and some only partially) as being subject to the sweep. Using inconsistent legal 

9 explanations and justifications, OMB identified a different, larger list of 54 funds and 

10 
00 

subfunds as being subject to the sweep. The HEIF was among the new funds or subfunds 
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that the administration for the first time identified as subject to the annual sweep. 

24. Former OMB Director Donna Arduin provided a letter and a new list to the 

co-chairs of the house and senate finance committee in July 2019 explaining why the 

c 0 ..c ' 
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~ r--. u 0 16 °' .._. 

Executive Branch believed the HEIF and other funds and subfunds were subject to the 

sweep. That letter, despite acknowledging that donations to funds and subfunds are not 

17 
sweepable, nevertheless designated the entirety of the HEIF as being subject to the sweep 

18 

for the first time in its history. 
19 

20 25. For a number of years, the legislature has been spending funds from the 

21 CBR to balance the budget. At the same time, the legislature has counteracted the sweep 

22 of monies into the CBR with a vote for a reverse sweep accompanying appropriation bills. 

23 
After the new list was published, the legislature in 2019 enacted the "reverse sweep," so 

24 
the funds on the 2019 list, including the HEIF, were not swept into the CBR. 

25 
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26. A similar budget impasse occurred in 2021, but the legislature failed to 

2 achieve the required three-quarters vote in both houses for the reverse sweep in 2021. 

3 27. The HEIF contained over $410 million as of November 30, 2021, and had 

4 accrued nearly $75 million with over a 27% rate of return in FY202 l. DOA must, by 

5 
statute, effectuate the sweep by December 16 of each year. Presumably, the Executive 

6 

Branch has now swept the funds in the HEIF into the CBR. 
7 

8 28. In 2021 for FY2022, the legislature appropriated over $21 million from the 

9 HEIF, which included: (1) $11.75 million to the APS program; (2) over $6.356 million to 

10 the AEG program; and (3) $3.258 million to the WW AMI program. Those appropriations 

11 
were not vetoed by the Governor. Originally, as with other appropriations from funds 

12 

that were on OMB 's new list, the Executive Branch took the position that it could not 
13 

14 
honor the appropriations from the HEIF in FY2022 because the funds no longer existed 

15 in the HEIF as of July 1, 2021. 

16 29. In July 2021, the Alaska Federation of Natives and nineteen other plaintiffs 

17 
sued the Executive Branch over its decision to designate the Power Cost Equalization 

18 

Endowment Fund as being subject to the sweep. In August, the superior court agreed 
19 

20 
with those twenty plaintiffs, concluding that the Executive Branch's interpretation of 

21 article IX, section 17( d) of the Alaska Constitution was unconstitutional. The Executive 

22 Branch did not appeal that decision. 

23 
30. Later that month, Attorney General Treg Taylor authored a memorandum 

24 
concerning all of the FY2022 appropriations that OMB had previously determined could 

25 
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not be honored because of the lack of votes for a reverse sweep. And because Attorney 

General Taylor recognized that "monies which already have been validly committed by 

the legislature to some purpose should not be counted as available," (quoting Hickel v. 

Cowper, 874 P.2d 922, 930-31 (Alaska 1994)) he concluded that "it is legally defensible 

to release the funds and pay out the validly enacted appropriations for" FY2022. 

31. Based on this new analysis the Governor directed OMB to "immediately" 

honor the FY2022 appropriations from the HEIF and other funds and subfunds designated 

to be swept. But the Executive Branch refuses to honor the original appropriations the 

legislature made to the HEIF, and still swept the funds remaining in the HEIF into the 

CBR. 

32. There is no logical distinction between the legislature's prior appropriations 

to the HEIF from the legislature's recent appropriations from the HEIF for FY2022. All 

funds in the HEIF, whether appropriated to it by the legislature or donated by private 

entities, are not subject to the sweep under article IX, section 17 ( d) of the Alaska 

Constitution. 

V. CLAIMS FOR RELIEF 

COUNT I 
(Violation of the Alaska Constitution) 

33. Plaintiffs reallege and incorporate by reference all previous and subsequent 

paragraphs as set forth herein. 
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34. The Executive Branch's interpretation of article IX, section l 7(d) of the 

2 Alaska Constitution, as set forth in letters and analysis from July 2019, is incorrect as a 

3 matter of law. 

4 35. The HEIF includes valid appropriations by the legislature and any funds 

5 
contributed by private entities, and as a matter of law is not subject to transfer to the CBR 

6 

under article IX, section 17(d). 
7 

8 36. Plaintiffs are entitled to a declaration that the HEIF is not subject to the 

9 CBR sweep under the Alaska Constitution. 

10 37. Because the Executive Branch transferred funds to the CBR without a valid 

11 
appropriation by the legislature, the Executive Branch also violated article IX, section 13 

12 

of the Alaska Constitution which reserves the power of appropriation to the legislature. 
13 

14 
3 8. Plaintiffs are entitled to injunctive relief requiring the Executive Branch to 

15 return all monies transferred from the HEIF to the CBR and preventing any future 

16 transfers from the HEIF to the CBR without an appropriation by the legislature. 

17 
PRAYER FOR RELIEF 

18 

WHEREFORE, Plaintiffs respectfully request relief as follows: 
19 

20 
A. An order declaring that the Executive Branch's decision to sweep the HEIF 

21 into the CBR is unconstitutional; 

22 B. An order setting aside and enjoining any past, current, or future act by the 

23 
Executive Branch to unlawfully sweep the HEIF, and returning all such funds that were 

24 

unconstitutionally "swept" into the CBR; 
25 
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C. An order awarding Plaintiffs their full reasonable costs and attorneys' fees 

as required by AS 09.60.0IO(c); and 

D. An order granting any and all additional relief to which Plaintiffs are 

entitled that the court deems equitable and appropriate. 
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CASHION GILMORE & LINDEMUTH 
Attorneys for Plaintiff 

By:~ 
J~emuth 
Alaska Bar No. 9711068 
Scott M. Kendall 
Alaska Bar No. 0405019 
Samuel G. Gottstein 
Alaska Bar No. 1511099 

26 COMPLAINT 
Short, et al. v. Dunleavy, et al., Case No. 3AN-22-___ CI Page 13of13 

000305

Exc. 13



00 
.c M - °' = r:-
E - ' llJ-o~ 
-00"'N 
c \0 °' 
·- dJ °' r::-....J.<.:::~o 
~~~~ 
~Qi':<~ 
0 llJ " 
E !::: llJN 
:: [/') CI) <') 

~....J e °' 0 r:-
C 0 ..S:: I 

0 - u ~ 
·- V"\ ~ N 
~ <,_._ 
~ r:-u 0 

°' '-' 

q_ 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

• • 
IN THE SUPERIOR COURT FOR THE STATE o'F1z.\u~SKA P.t"'i \ l: !'..-/ 

'·, .: ; :1 

THIRD JUDICIAL DISTRICT AT ANCHORAGE 

MADIL YN SHORT, RILEY VON BORSTEL, 
KIRSTEN SCHINDLER, and JAY-MARK 
PASCUA, 

Plaintiffs, 
V. 

GOVERNOR MICHAEL J. DUNLEAVY in his 
official capacity, THE ST ATE OF ALASKA, 
OFFICE OF MANAGEMENT AND BUDGET, 
and THE STATE OF ALASKA, DEPARTMENT 
OF ADMINISTRATION, 

Defendants. 

Court No.: 3AN-22-04028CI 

MOTION FOR SUMMARY JUDGMENT 

Plaintiff-students Madilyn Short, Riley von Borstel, Kjrsten Schindler and Jay-

Mark Pascua ("Plaintiffs") move for summary judgment that the Higher Education 

Investment Fund ("HEIF") is not subject to the sweep into the Constitutional Budget 

Reserve ("CBR") under article IX, section 17 of the Alaska Constitution. Defendants 

Governor Michael J. Dunleavy (the "Governor"), the Office of Management and Budget 

within the Office of the Governor ("OMB"), and the Department of Administration 

("DOA") that effectuates the transfers of state monies (collectively, the "Executive 

Branch"), violated both sections 17 and 13 of article IX of the Alaska Constitution by 
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transferring funds from the HEIF into the CBR without a valid appropriation by the 

2 legislature. This motion is supported by the affidavit of counsel and attached exhibits. 1 

3 I. INTRODUCTION 

4 At the request of then-Governor Sean Parnell, the legislature appropriated $400 

5 
million to the newly-created HEIF - established in 2012 - to provide a long-term 

6 
funding source for scholarships and grants to Alaskans pursuing postsecondary education 

7 

8 
in Alaska. Today, the HEIF (now valued at over $410 million) is primarily used to fund 

9 the: ( 1) Alaska Performance Scholarship ("APS"); (2) Alaska Education Grant ("AEG"); 

10 and (3) Washington-Wyoming-Alaska-Montana-Idaho medical school ("WWAMI") 

11 
programs. 

12 
In 2019, for the first time in the HEIF's history, OMB claimed that the entirety of 

13 

14 
the HEIF was subject to the annual "sweep" of funds back into the CBR pursuant to 

15 article IX, section 17 ( d) of the Alaska Constitution. Although the legislature obtained 

16 enough votes in July 2019 to effectuate a "reverse sweep" to counter OMB's novel 

17 interpretation that year, the Executive Branch still considers the HEIF subject to the CBR 

18 
sweep. 

19 

20 
In 2021, the legislature failed to obtain the necessary three-quarters vote for a 

21 reverse sweep. OMB indicated in June 2021 that the Executive Branch - through the 

22 DOA - intended to sweep the entirety of the HEIF into the CBR, essentially eliminating 

23 

24 

25 See Affidavit of J ahna M. Lindemuth (Jan. 4, 2021) [hereinafter Lindemuth Aff.]. 
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the fund, despite the existence of lawful FY2022 appropriations from it. After twenty 

2 plaintiffs won a lawsuit invalidating the Executive Branch's decision to sweep the 

3 similarly-situated Power Cost Equalization ("PCE") Endowment Fund, the Governor 

4 directed OMB to honor FY2022's appropriations from the HEIF. Nevertheless, the 

5 
Executive Branch continues to assert that the remainder of the HEIF is still subject to the 

6 

7 
sweep. 

8 The Executive Branch's designation of the HEIF as being subject to the annual 

9 CBR sweep violates the Alaska Constitution in several ways. First, the HEIF is not 

10 
00 

subject to the CBR sweep under the express language and intended purpose of article IX, 
.c M - °' 11 = r-e - , 
~-o~ 
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e °' Co-' ....J 0 r-

section 17 ( d) of the Alaska Constitution, recently confirmed by a new legal analysis by 

Attorney General Treg Taylor. Second, by transferring monies from the HEIF to the 

CBR without a valid appropriation from the legislature, the Executive Branch violated 

c: 0 ...c:: ' 
0 - u ~ 15 :,CV"l~N 
"' ,.-., 
"' r-u 0 16 °' '-' 

article IX, section 13 of the Alaska Constitution. Indeed, the Executive Branch's 

interpretation violates separation of powers by interfering with the legislature's 

17 
appropriation powers and effectively undoing prior valid appropriations to the HEIF. 

18 

Plaintiffs respectfully request that this court GRANT Plaintiffs' motion for 
19 

20 
summary judgment, declare that the HEIF is not subject to the sweep, and order the 

21 HEIF's swept funds be returned to the HEIF immediately. Plaintiffs also ask that this 

22 court permanently enjoin the Executive Branch from sweeping monies appropriated to 

23 
the HEIF to the CBR absent a valid appropriation. 

24 

25 
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II. FACTUAL BACKGROUND 

A. Voters Established The CBR In 1990. 

The CBR was established after over 66% of voters approved the amendment of the 

Alaska Constitution in 1990.2 The primary reason behind the creation of the CBR was to 

encourage the legislature to set aside "windfall" profits from settlements related to resource 

extraction in a reserve.3 

The CBR has four general characteristics outlined in the four subsections of 

article IX, section 17 of the Alaska Constitution. In sum, the CBR: (1) is capitalized through 

certain settlement proceeds and earnings;4 (2) may be accessed by a simple majority of the 

legislature "[i]f the amount available for appropriation for a fiscal year is less than the 

amount appropriated for the previous fiscal year";5 (3) may otherwise be accessed with a 

three-quarters vote from both houses of the legislature;6 and ( 4) must be "repaid" annually 

2 See State of Alaska, Official Returns, November 6, 1990 General Election, at 4 
https://www .elections.alaska.gov/Core/ Archive/90GENR/90genr. pdf (printed Nov. 29, 
1990) (showing 66.2% of voters approving the creation of the CBR). 

3 See State of Alaska, Official Election Pamphlet, Ballot Measure No. 1, at 2 (1990) 
[hereinafter 1990 Election Pamphlet] ("If approved, the [CBR] will help hold down 
spending by removing from the table the oil and gas revenue 'windfalls' that result from 
pending litigation and tax disputes.") (Exhibit 1 to Lindemuth Aff.); see also Hickel v. 
Halford, 872 P .2d 171, 177 n.8 (Alaska 1994) ("The record is replete with references ... 
to the need to remove 'windfalls' from the normal appropriations power of the 
legislature." (citations omitted)). 
4 Alaska Const. art. IX, § l 7(a). 

5 Alaska Const. art. IX, § l 7(b ). 

6 Alaska Consl. art. IX,§ l 7(c). 
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if there is "money in the general fund available for appropriation at the end of each 

succeeding fiscal year."7 

This case concerns the final subsection relating to the annual replenishment of the 

CBR, accomplished by "sweeping" available money from the general fund at the end of 

each fiscal year.8 Article IX, section 17(d) of the Alaska Constitution provides, in full: 

If an appropriation is made from the budget reserve fund, 
until the amount appropriated is repaid, the amount of money 
in the general fund available for appropriation at the end of 
each succeeding fiscal year shall be deposited in the budget 
reserve fund. The legislature shall implement this subsection 
by law.l9l 

This provision creates the budgetary mechanism commonly referred to as the CBR sweep, 

where any excess funds are "swept" back into the CBR at the end of each fiscal year with 

available monies. 10 Annual sweeps have previously been counteracted through a "reverse 

sweep" vote on appropriation bills to effectively re-appropriate funds from the CBR. The 

reverse sweep requires a three-quarters vote in both houses of the legislature. 11 

In recent years, the legislature has relied on funds from the CBR to balance the state's 

budget. And until very recently, the legislature has counteracted the CBR sweep through a 

7 

8 

9 

10 

Alaska Const. art. IX, § 17( d). 

Id. 

Id. (emphasis added). 

Id. 

11 See Alaska Const. art. IX, § 17( c) ("An appropriation from the budget reserve fund 
may be made for any public purpose upon affirmative vote of three-fourths of the 
members of each house of the legislature."). 
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reverse sweep vote. Additionally, prior administrations only designated 32 out of 71 

"subfunds" as being subject to the annual CBR sweep. 12 

B. The Legislature Established The HEIF In 2012. 

1. Creation 

The HEIF was established by the twenty-seventh legislature in 2012, 13 funded by 

$400 million the legislature had appropriated the year before. 14 By statute - and 

consistent with Governor Parnell's intent as the sponsor of the legislation - the HEIF 

serves as a stable, long-term funding source for scholarships and grants for the APS and 

AEG programs. 15 To further this goal, the legislature also provided that contributions to 

12 See Presentation on Sweep and Reverse Sweep before the Senate Finance 
Committee by Kris Curtis, Legislative Auditor and Megan A. Wallace, Legal Services 
Dir., at 16 (July 9, 2019) [hereinafter FYE2018 Sweep List] (Exhibit 2 at 1 to Lindemuth 
Aff.). 
13 AS 37.14.750; see also ch. 74, SLA 2012. 

14 See ch. 5, § 20(f), FSSLA 2011 ("The sum of $400,000,000 is appropriated from 
receipts of the Alaska Housing Capital Corporation ... to a fund created for the purpose 
of providing education grants or performance scholarships, or both, by the Twenty
Seventh Alaska State Legislature."); see also ch. 74, § 27, FSSLA 2012 ("The [HEIF] 
established in AS 37.14.750 ... is the fund identified in sec. 20(f), ch. 5, FSSLA 2011."). 

15 See AS 37.14.7509(a) ("The [HEIF] is established ... for the purpose of making 
grants awarded under [the AEG program] by appropriation to the account established 
under AS 14.43.915(a) and of making scholarship payments to qualified postsecondary 
institutions for students under [the APS program] by appropriation to the account 
established under AS 14.43.915(b)."). 
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the HEIF can qualify for a variety of tax credits. 16 The legislature intended the fund to 

exist into perpetuity, and provided by statute that "[m]oney in the fund does not lapse." 17 

The legislature also indicated its intent to preserve the corpus of the fund by 

providing in statute that the commissioner of revenue annually identify 7% of the HEIF's 

value as being available annually for further appropriation to the APS and AEG 

programs, expressly confirming that the HEIF is to act as an endowment for those 

programs. 18 Of those identified funds, two thirds are earmarked for the APS program, 19 

and one third for the AEG program.20 The legislature then makes annual appropriations 

from the HEIF (and of course, can always appropriate more or less than 7% ifthe current 

legislature so desires). 21 

16 See AS 43.20.014(a)(7); AS 43.55.0l9(a)(7); AS 43.56.018(a)(7); 
AS 43.65.018(a)(7); AS 43.75.018(a)(7); AS 43.77.045(a)(7); see also ch. 74, §§ 14-25, 
SLA 2012. Millions of dollars in education tax credits are provided to Alaskan 
corporations annually. See Indirect Expenditure Report, Legislative Finance Division 
(Jan. 2021 ), https://www.legfin.akleg.gov/IEBooks/202 llndirectExpenditureReport.pdf 
(Exhibit 3 to Lindemuth Aff.) (showing millions of dollars in annual education tax credits, 
which leads to an estimated annual benefit of over $166,000 for "[b]etween 30 and 40 
companies"). 
17 

18 

19 

20 

21 

AS 37.14.750(a) (emphasis added). 

AS 37.14.750(c). 

AS 14.13.915(b); see also AS 37.14.750(c)(2). 

AS 14.13.915(a); see also AS 37.14.750(c)(l). 

See Wielechowski v. State, 403 P.3d 1141, 1147 (Alaska 2017). 

26 MOTION FOR SUMMARY JUDGMENT 
Short, et al. v. Dunleavy, et al., Case No. 3AN-22-04028CI Page 7 of 37 

000155

Exc. 20



2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

• • 
2. Supported programs 

The APS program provides annual merit scholarships to Alaskans who attend 

qualified postsecondary educational institutions.22 Students qualify for the APS program 

through required high school courses, college entrance exam test scores, and their GP A. 23 

Each APS recipient receives either $4,755, $3,566, or $2,378 annually based on that 

student's GPA and college entrance exam scores. 24 Nearly 3,000 students receive 

scholarships from the APS program each year.25 Plaintiffs von Borstel, Schindler, and 

Pascua are three students who have received scholarships from the APS program in the 

past and would qualify for future scholarships as they continue their postsecondary 

education in Alaska. 26 

The AEG program provides annual needs-based grants to Alaskans who attend 

qualified postsecondary educational institutions. 27 Students qualify for the AEG program 

22 See AS 14.43 .810-.849; see also State of Alaska, FY2023 Governor's Operating 
Budget, Department of Education and Early Development, Alaska Performance 
Scholarship Awards Component Budget Summary, at 2 (Dec. 15, 2021) [hereinafter 
FY2023 APS Request] (Exhibit 4 to Lindemuth Aff.). 

23 See AS 14.43.820(a). Because college entrance exams were optional last year due 
to the COVID-19 pandemic, that requirement was waived. See FY2023 APS Request at 
2 (Exhibit 4 to Lindemuth Aff.). 

24 See AS 14.43.825(a). 

25 

26 

See FY2023 APS Request at 2 (Exhibit 4 to Lindemuth Aff.). 

See Complaint at~~ 4-6 (Jan. 4, 2022). 

27 See AS 14.43.400-.420; see also State of Alaska, FY2023 Governor's Operating 
Budget, Department of Education and Early Development, Alaska Education Grants 
Component Budget Summary, at 2 (Dec. 15, 2021) [hereinafter FY2023 AEG Request] 
(Exhibit 5 to Lindemuth Aff.). 
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primarily based on financial need. 28 Each AEG recipient receives up to $4,000 annually 

from the program.29 Nearly 3,000 students receive grants from the AEG program each 

year.30 Plaintiff Pascua has received grants from the AEG program, and would qualify 

for future grants as he continues his postsecondary education in Alaska. 31 

Although the HEIF was originally established to provide funding to only the APS 

and AEG programs, 32 the legislature has more recently appropriated money from the 

HEIF to also support the WWAMI program, including in FY2022.33 The WWAMI 

program provides loans to Alaskans going to the four-year medical school at the 

University of Washington, through the Alaska Commission on Postsecondary Education 

("ACPE"), to help cover the difference between in-state and out-of-state tuition. Twenty 

(20) Alaskans are admitted to the WWAMI program each year,34 and the 60 students in 

their second, third, and fourth years of medical school receive these loans. These 

28 

29 

30 

31 

32 

See AS 14.43.415(a)(3); see also 20 AAC 16.0lS(a); 20 AAC 16.037. 

See AS 14.43.420(a). 

FY2023 AEG Request at 2 (Exhibit 5 to Lindemuth Aff.). 

See Complaint at i! 6. 

See AS 37.14.750(a). 

33 See ch. 1, SSLA 2021, at 2 (Enrolled HB 69) (signed June 30, 2021) [hereinafter 
FY2022 Operating Budget] (appropriating over $3.2 million from the HEIF for the 
WWAMI program) (Exhibit 6 to Lindemuth Aff.). In FY2022, the legislature also 
appropriated funding ($138,200) from the HEIF to the Live Homework Help program -
run through the Division of Alaska State Libraries, Archives and Museums - which 
provides free live online tutoring to thousands of students throughout Alaska, and is 
utilized by K-12 and introductory-level college students each year. See id. (Exhibit 6 to 
Lindemuth Aff.). 

34 See AS 14.42.033. 
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WW AMI program loans are forgiven for those who return to Alaska for work as doctors 

and residents after completing their medical training;35 those who do not return to Alaska 

must repay half of their loans to the ACPE, which are appropriated back to the HEIF. 36 

Students who receive WW AMI program loans receive approximately $30,000 in loans 

annually, and the program has resulted in hundreds of doctors returning to Alaska. 37 

Plaintiff Short is a first-year medical student in the WW AMI program, and will be 

eligible to receive WW AMI program loans starting next fall. 38 

C. The Executive Branch Identified The HEIF As Being Subject To The CBR 
Sweep In 2019. 

In July 2019, after the legislature failed to vote for the reverse sweep by the 

required three-fourths majority in both houses for the FY2020 operating budget, then-

OMB Director Donna Arduin sent a letter outlining which funds would be subject to the 

CBR sweep pursuant to article IX, section 17( d) of the Alaska Constitution. 39 The letter 

35 See AS 14.43.510. One third of the loan is forgiven for each year a doctor works 
in rural Alaska, and one fifth of the loan is forgiven for each year a doctor works 
elsewhere in Alaska. AS 14.43.5 lO(b). 
36 See AS 14.43.5 lO(a); see also FY2022 Operating Budget at 4 ("The amount 
received by the [ACPE] as repayment of WWAMI medical education program loans, 
estimated to be $504,044, is appropriated to the [HEIF] (AS 37.14.750).") (Exhibit 6 to 
Lindemuth Aff.). 
37 See OMB, Performance Details, Department of Education and Early Development, 
Washington, Wyoming, Alaska, Montana, Idaho (WWAMI) Medical Education, 
https://omb.alaska.gov/html/performance/details.html?p=l 85 (last accessed Jan. 3, 2022) 
(current as ofNov. 9, 2021). 
38 Complaint at ii 3. 
39 Letter from Donna Arduin, OMB Director, to Senators Natasha von Imhof and 
Bert Stedman, Co-Chairs of Senate Finance, Representative Neal Foster, Co-Chair of 
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was also accompanied by a specific list of funds and accounts OMB asserted were subject 

to the CBR sweep.40 The list included the HEIF in its entirety,41 despite acknowledging 

that any "portion of a fund that comprises money donated to a fund for a particular 

purpose should not be included in the sweep."42 Director Arduin's letter also did not 

account for WW AMI loan repayments which have typically been repaid into the HEIF. 43 

At the time, the HEIF was valued at approximately $347 million,44 and was the second-

largest fund deemed subject to the CBR sweep by OMB.45 

This novel (and incorrect) legal opinion was contrary to the position of multiple 

prior administrations, and meant that 54 funds or "subfunds" were now subject to the 

sweep, in comparison to 32 "subfunds" which were previously so designated.46 This 

broad determination of what funds or "subfunds" were subject to the sweep was also 

arbitrary, as 9 of the "subfunds" previously identified were no longer designated as 

House Finance, and Representative Jennifer Johnston, Vice Chair of House Finance 
(July 12, 2019) [hereinafter Arduin Letter] (Exhibit 7 to Lindemuth Aff.). 

4° Funds Subject to Sweep, OMB (July 12, 2019) [hereinafter FY2020 Sweep List] 
(Exhibit 8 to Lindemuth Aff.). 
41 

42 

43 

Id. at 2 (Exhibit 8 to Lindemuth Aff.). 

Arduin Letter at 2 (Exhibit 7 to Lindemuth Aff.). 

See generally id. (Exhibit 7 to Lindemuth Aff.). 
44 See HEIF, Net Asset Value, As of the Month Ending June 28, 2019 (Exhibit 9 to 
Lindemuth Aff.). 
45 See FYE2018 Sweep List (Exhibit 2 to Lindemuth Aff.); see also FY2020 Sweep 
List (Exhibit 8 to Lindemuth Aff.). 
46 Compare FY2020 Sweep List (Exhibit 8 to Lindemuth Aff.), with FYE2018 
Sweep List (Exhibit 2 to Lindemuth Aff.). 
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subject to the sweep.47 The HEIF's designation was also consistent with the Governor's 

expressed desire to eliminate the HEIF; he introduced legislation earlier in 2019 that 

would have repealed the HEIF statutes.48 The legislature did not advance or pass that 

legislation. 

After the Executive Branch made the determination that some funds - including 

the HEIF and the PCE Endowment Fund, both for the first time - were subject to the 

sweep, the legislature came up with enough votes to effectuate the reverse sweep at the 

end of July 2019.49 

D. The Executive Branch Maintains Its Position That The HEIF Is Subject 
To The CBR Sweep For FY2022. 

The legislature passed an operating budget for FY2022 in June 2021, and the 

Governor exercised his vetoes over the FY2022 budget on June 30, 2021.50 The FY2022 

operating budget included over $21 million from the HEIF to provide: (1) $11. 7 5 million 

to the APS program; (2) over $6.356 million to the AEO program; and (3) $3.258 million 

47 See, e.g., FY2020 Sweep List (omitting, among other subfunds, the Railbelt 
Energy subfund, the Crime Victims Compensation Fund, and the Municipal Capital 
Project Matching Grant subfund) (Exhibit 8 to Lindemuth Aff.). 

48 2019 House Bill No. 130, §§ 14, lS(b) (Exhibit 10 to Lindemuth Aff.); 2019 
Senate Bill No. 110, §§ 14, 15(b) (Exhibit 11 to Lindemuth Aff.). The Governor also 
initially vetoed $130 million from the UA's budget. See State of Alaska, Governor 
Michael J. Dunleavy, FY2020 Budget Vetoes, Press Briefing-Items oflnterest (June 28, 
2019), 
https://omb.alaska.gov/ombfiles/20_budget/PDFs/Press_Items_of_lnterest_High_Level 
_6-28-19.pdf (touting over $130 million in vetoes for UA). 

49 

50 

See 2019 Senate Journal 1422; 2019 House Journal 1340. 

See generally ch. 1, SSLA 2021. 
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to the WWAMI program.51 The Governor did not exercise his line-item veto authority 

over any of these appropriations. 

However, the legislature failed to achieve the three-quarters vote necessary in both 

houses to effectuate the reverse sweep. 52 And immediately after the budget was passed, 

the Executive Branch confirmed that it intended to sweep into the CBR the funds 

identified by OMB in 2019, and that such monies would therefore not be available for 

the FY2022 appropriations.53 Relevant here, the Executive Branch indicated that all 

monies existing in the HEIF as of June 30, 2021 would be swept, and the FY2022 

appropriations from the HEIF to support the APS, AEG, and WWAMI programs would 

not be honored. 54 

E. The Governor Later Directs OMB To Honor FY2022 Appropriations 
From The HEIF. 

In July 2021, the Alaska Federation of Natives ("AFN") and nineteen other 

plaintiffs sued the Executive Branch over its decision to designate the PCE Endowment 

51 See FY2022 Operating Budget at 2-3 (Exhibit 6 to Lindemuth Aff.). The FY2022 
budget also appropriated over half a million dollars of WW AMI loan repayments to the 
HEIF. See id. at 4 (Exhibit 6 to Lindemuth Aff.). 
52 See 2021 Senate Journal 1291; 2021 House Journal 1319. 
53 See Budgetary Issues Due to the CBR Vote Failure, OMB (June 17, 2021) 
[hereinafter FY2022 Impacted Appropriations] (identifying the HEIF as a fund where 
"[n]o activity can begin on these programs and projects until the sweep is resolved or an 
alternate fund is appropriated") (Exhibit 12 to Lindemuth Aff.); see also Press Release, 
Governor Mike Dunleavy, Governor Urges Legislature to Complete Budget (June 17, 
2021) (providing a link to "[a] fact sheet of [CBR] budgetary issues," i.e., FY2022 
Impacted Appropriations) (Exhibit 13 to Lindemuth Aff.). 
54 See PY2022 Impacted Appropriations at 1 (Exhibit 12 to Lindemuth Aff.). 
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Fund as being subject to the sweep.55 In August, the superior court in AFN v. Dunleavy 

agreed with those plaintiffs, concluding that the Executive Branch's interpretation of 

article IX, section 17( d) of the Alaska Constitution as including the PCE Endowment 

Fund was unconstitutional.56 The Executive Branch did not appeal that decision. 

Later that month, Attorney General Taylor authored a memorandum concerning 

all of the FY2022 appropriations that OMB had previously determined could not be 

honored because of the lack of votes for a reverse sweep. 57 And because Attorney 

General Taylor recognized that "monies which already have been validly committed by 

the legislature to some purpose should not be counted as available,"58 he concluded that 

"it is legally defensible to release the funds to pay out the validly enacted appropriations 

for" FY2022.59 Stated differently, Attorney General Taylor's memorandum specifically 

recognized that funds that the legislature had already appropriated for a specific purpose 

55 See generally First Amended Complaint, AFN v. Dunleavy, 3AN-21-06737CI 
(July 26, 2021). 
56 See Order on Motion for Summary Judgment and Cross-Motion for Summary 
Judgment, AFN v. Dunleavy, 3AN-21-0673 7CI, at 22 (Aug. 11, 2021) [hereinafter AFN 
Order] (Exhibit 14 to Lindemuth Aff.). 
57 Memorandum from Treg Taylor, Attorney General, to Mike Dunleavy, Governor 
(Aug. 25, 2021) [hereinafter Taylor Memo] (Exhibit 15 to Lindemuth Aff.) ("You 
requested a memorandum ... addressing the following question: 'Whether appropriations 
validly enacted prior to July 1, 2021, but with a July 1 effective date that have a funding 
source that was otherwise swept into the [CBR] as of June 30, 2021, can be expended 
without a reverse sweep?' "). 
58 Id. at 2 (emphasis omitted) (quoting Hickel v. Cowper, 874 P.2d 922, 930-31 
(Alaska 1994)) (Exhibit 15 to Lindemuth Aff. ). 

59 Id. at 3 (Exhibit 15 to Lindemuth Aff.). 
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are not subject to the annual CBR sweep. Based on this new analysis, the Governor 

directed OMB to "immediately" honor the FY2022 appropriations from the HEIF and 

other funds and subfunds designated to be swept.60 

Unfortunately, since Attorney General Taylor's August memorandum, the 

Executive Branch appears to have regressed back to its prior improper determination that 

the HEIF is nevertheless subject to the annual CBR sweep.61 Rather than take Attorney 

General Taylor's August memorandum to its logical conclusion - that all existing 

appropriations "validly committed by the legislature to some purpose" are not 

sweepable62 - the Executive Branch continues to ignore the plain language in article IX, 

section 17( d) of the Alaska Constitution stating that funds are only subject to the sweep 

if they are "available for appropriation at the end of each succeeding fiscal year."63 

Alaska Statute 3 7. I 0.420(b) requires that the Department of Administration effectuate 

60 Memorandum from Mike Dunleavy, Governor, to Neil Steininger, Director of 
OMB (Aug. 25, 2021) (Exhibit 16 to Lindemuth Aff.). The Governor also directed OMB 
"to provide a status update to the Legislature's Finance Division on these appropriations." 
Id. (Exhibit 16 to Lindemuth Aff.). No status update appears to have been provided as of 
this filing. 
61 See generally Letter from Treg R. Taylor, Attorney General, to Pat Pitney, Interim 
President, University of Alaska (Dec. 15, 2021) (Exhibit 17 to Lindemuth Aff. ). 
62 See Taylor Memo at 2 (quoting Hickel, 874 P.2d at 930-31) (Exhibit 15 to 
Lindemuth Aff.). 
63 Alaska Cont. art. IX, § l 7(d). 
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the sweep by December 16 each year,64 and the HEIF was valued at over $410 million at 

the end of November 2021.65 

III. STANDARD OF REVIEW 

Summary judgment is appropriate "where 'there is no genuine issue as to any 

material fact' and 'the moving party is entitled to judgment as a matter of law.' "66 The 

interpretation of the Alaska Constitution is a legal matter for this court to decide in its 

"independentjudgment."67 A court's "analysis of a constitutional provision begins with, 

and remains grounded in, the words of the provision itself. [Courts] are not vested with 

the authority to add missing terms or hypothesize differently worded provisions ... to 

reach a particular result."68 "Constitutional provisions should be given a reasonable and 

practical interpretation in accordance with common sense. "69 

64 AS 37.10.420(b) ("The transfer[/sweep] shall be made on or before December 16 
of the following fiscal year."). 
65 See HEIF, Net Asset Value, As of the Month Ending November 30, 2021 
[hereinafter HEIF Nov. 2021 Value] (Exhibit 18 to Lindemuth Aff.). 

66 Christensen v. Alaska Sales & Serv., Inc., 335 P.3d 514, 517 (Alaska 2014) 
(quoting Alaska Civ. R. 56(c)). 
67 Wielechowski v. State, 403 P.3d 1141, 1146 (Alaska 2017) ("Questions of 
constitutional . . . interpretation . . . are questions of law to which we apply our 
independent judgment. We adopt the 'rule of law that is most persuasive in light of 
precedent, reason, and policy.' " (quoting State v. Ketchikan Gateway Borough, 366 P .3d 
86, 90 (Alaska 2016)) ). 
68 

69 

Id. (second alteration in original) (quoting Hickel, 874 P.2d at 927-28). 

Id. (quoting Hickel, 874 P.2d at 926). 
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IV. ARGUMENT 

The Executive Branch's claim that the HEIF is subject to the CBR sweep is based 

on an improper reading of article IX, section l 7(d) of the Alaska Constitution. The 

legislature has made valid appropriations to the HEIF that do not lapse, and its monies 

- comprised of an initial $400 million appropriation, additional private contributions to 

the fund, proceeds of investments, and repaid loans from the WW AMI program - are 

therefore not "available for appropriation at the end of [a] ... fiscal year," and are not 

subject to the CBR sweep. The Executive Branch's interpretation of section l 7(d) 

impermissibly gives the Executive Branch the ability to constructively veto valid 

legislative appropriations years later, creating a separation of powers violation. 

The Executive Branch recently acknowledged, as it must, that valid appropriations 

are not subject to the sweep.70 The fact that the legislature can re-appropriate monies 

from the HEIF does not somehow negate all prior appropriations to the HEIF and subject 

those invested monies to the sweep. Because the Alaska Constitution does not prohibit 

the legislature from making appropriations to create special funds as endowments for 

70 Taylor Memo at 2 ("[M]onies which already have been validly committed by the 
legislature to some purpose should not be counted as available." (emphasis omitted) 
(4uoling Hickel, 874 P.2d at 930-31)) (Exhibit 15 to Lindemuth Aff.). 
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specific public purposes,7 1 and the appropriations to the HEIF by statute do not lapse, 72 

this court should conclude that the HEIF is not subject to the annual CBR sweep. 

A. The Plain Language Of Section 17(d) Excludes Appropriated Monies 
From The Annual CBR Sweep. 

Article IX, section 17( d) of the Alaska Constitution provides that "the amount of 

money in the general fund available for appropriation at the end of each succeeding fiscal 

year shall be deposited in the budget reserve fund" to repay prior appropriations from the 

CBR. 73 As the superior court in AFN v. Dunleavy recently recognized, this language only 

requires money to be swept into the CBR if it is "available for appropriation at the end of 

each succeeding fiscal year. "74 

71 The legislature is free to create a special fund and place monies into them; it is 
only prohibited from permanently dedicating "the proceeds of any state tax or license" to 
fund it without further appropriation by the legislature. See State v. Alex, 646 P.2d 203, 
210 (Alaska 1982) (noting that "the purpose of the proposed amendment [by the delegates 
to the Constitution] was to allow for the setting up of certain special funds, such as sinking 
funds for the repayment of bonds, but to prohibit the earmarking of any special tax to that 
sinking fund"); see also AS 37.14.750(a) ("The [HEIF] is established ... for the purpose 
of making grants awarded under [the AEG program] by appropriation to the account 
established under AS 14.43.915(a) and of making scholarship payments to qualified 
postsecondary institutions for students under [the APS program] by appropriation to the 
account established under AS 14.43. 91 S(b ). "). The legislature still retains the statutory 
ability to appropriate monies from the HEIF to any other public purpose, which the 
legislature most recently exercised in FY2022, which means the HEIF is not a 
constitutionally-prohibited dedicated fund. See AS 37.14.750(b) ("Nothing in this 
section creates a dedicated fund."). 

72 

73 

See AS 37.14.750(a) ("Money in the fund does not lapse."). 

Alaska Const. art. IX, § 17( d). 

74 Id. (emphasis added); see also AFN Order at 8 (citing Alaska Const. art. IX, 
§ 17(d)) (Exhibit 14 tu Lindemuth Aff.). 
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This temporal recognition of "the end of each succeeding fiscal year" is critical to 

2 understanding which specific monies must be swept back into the CBR. This language 

3 necessarily exempts valid appropriations for a fiscal year from the sweep, and subjects 

4 only leftover or additional monies not subject to an existing appropriation as being 

5 
subject to the sweep. Stated differently, only excess monies in the general fund that have 

6 

7 
not been appropriated for some purpose, are vetoed appropriations, or have since lapsed, 

8 are "available for appropriation at the end of each succeeding fiscal year" and are 

9 therefore subject to the CBR sweep. 

10 The commonsense interpretation of this requirement is that monies which have 
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already been appropriated - like the previously-appropriated monies to the HEIF - are 

not "available for appropriation at the end of [a] ... fiscal year" unless the appropriation 

has lapsed and the funds are no longer obligated. Section l 7(d) must be read consistently 
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with article IX, section 13 of the Alaska Constitution: "No money shall be withdrawn 

from the treasury except in accordance with appropriations made by law .... 

17 
Unobligated appropriations outstanding at the end of the period of time specified by law 

18 

shall be void."75 In other words, only surplus funds - i.e., unobligated monies that are 
19 

20 
not subject to a legislative appropriation - are subject to the annual CBR sweep. The 

21 plain language of section 17( d) simply does not subject previously-appropriated monies, 

22 like the HEIF, to the sweep. 

23 

24 

75 Alaska Const. art. IX, § 13. 25 
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B. The Framers' Intent And Voters' Understanding Of Section 17(d) 

Confirm That Only Unappropriated Monies Are To Be Swept Into The 
CBR. 

In addition to the Alaska Constitution's plain language, this court is also directed 

to consider the "purpose of the provision and the intent of the framers" when interpreting 

the meaning of subsection 17(d).76 And because section l 7(d) was adopted by a majority 

vote of the people after a resolution of the legislature passed by a two-thirds vote of each 

house, 77 interpretation of section 17 ( d) may include an examination of the intent of the 

legislature that drafted the amendment, as well as consideration of what the voters may 

have understood the language to mean when they adopted it. 78 

There is little legislative history about article IX, section 1 7 ( d) of the Alaska 

Constitution, but the history that exists confirms that monies to be swept are only those 

that had not already been appropriated. Senate Joint Resolution 5 ("SJR 5"), the vehicle 

which allowed for the creation of the CBR, was completely rewritten through an 

amendment on the floor of the house on May 8, 1990. 79 Although only one short statement 

explained what would later become subsection 17(d), that statement was made by 

Representative Kay Brown, who would later author the sponsor statement in favor of 

76 Wielechowski v. State, 403 P .3d 1141, 1146 (Alaska 2017) (quoting Hickel, 87 4 P. d 
at 926); see Alaska Const. art. IX, § 17(d). 
77 

78 

See Alaska Const. art. XIII, § 1. 

Wielechowski, 403 P.3d at 1146-51. 
79 1990 House Journal 4241 (adopting the current version of article IX, section 17 of 
the Alaska Constitution by adopting Amendment No. 10 to SJR 5). 
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• • 
creating the CBR.80 Representative Brown explained on the floor of the house that any 

2 money appropriated from the CBR "would be repaid ... out of any general fund surpluses 

3 that remain at the end of the fiscal year."81 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

This statement shows that the framers to the amendment believed that only 

surpluses in the general fund would be subject to the CBR sweep. Such "remain[ing]" 

"surpluses" would not include appropriations for the upcoming fiscal year; nor would it 

include monies that had previously been appropriated and obligated for a specific public 

purpose, like those monies contained in the HEIF. 

This understanding is also consistent with the legislature's understanding after 

passage of the amendment, when it enacted the enabling statute in 1994: "If the amount 

appropriated from the [CBR] has not been repaid ... , [DOA] shall transfer to the [CBR] 

the amount of money comprising the unreserved, undesignated general fund balance to 

be carried forward as of June 30 of the fiscal year, or as much of it as is necessary to 

complete the repayment. "82 Had the legislature intended for section 17( d) to sweep 

80 See 1990 Election Pamphlet at 1-2 (Exhibit 1 to Lindemuth Aff.). 
81 See House Floor Session on SJR 5, 16th Leg., 2d Sess., Audio 2, 1 :02:50-1 :03:08, 
http://www.akleg.gov/ftr/archives/1990/HFLR/12 l-HFLR-900508-2.mp3 (May 8, 1990) 
(emphasis added) (Statement of Representative Kay Brown) [hereinafter Statement of 
Representative Kay Brown] ("If money is borrowed, or appropriated from the budget 
reserve fund in that manner, or any money taken out of it, [it] would be repaid to the budget 
reserve fund out of any general fund surpluses that remain at the end of a fiscal year."). 
82 AS 37.10.420(b) (emphasis added); see Alaska Const. art. IX, § 17(d) ("The 
legislature shall implement this subsection by law."). But see Hickel, 874 P.2d at 936 
(affirming the superior court's detennination that AS 37.10.420 is unconstitutional with 
respect to defining amounts "available for appropriation"). The enabling statute is cited 
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• • 
reserved or designated funds in the general fund - many of which existed at the time83 

-that "sweeping change to the state's budgetary framework" would have been discussed 

and debated by the legislature. 84 

Relatedly, there is also no indication whatsoever that the legislature somehow 

intended to restrict its own appropriation power through section 17( d) by limiting its 

ability to appropriate money to invest and save in such special funds or subfunds that 

happen to be technically in the general fund, but still allow the legislature to create special 

funds that are not subject to the CBR sweep outside the general fund, like the PCE 

Endowment Fund or the Earnings Reserve Account. 85 Nor was there any other indication 

here for purposes of the legislature's understanding at the time. Hickel is distinguishable, 
and likely incorrect as to section 17( d), as discussed infra Section IV.D. 
83 See e.g., AS 08.88.450 (establishing the now-real estate recovery fund in 1974, 
previously named the real estate surety fund, as a fund containing money that "does not 
lapse"); AS 14.03 .125 (establishing a fund for school performance in 1990); 
AS 14.11.005 (establishing a school construction grant fund in 1990); AS37.05.570 
(establishing the Alaska public building fund in 2000 with monies that "do not lapse"); 
AS 37 .14.700 (establishing the Alaska veterans' memorial endowment fund in 2002); 
AS 43 .52.080(b) (establishing a vehicle rental tax account in 2003 ). In fact, when a sweep 
did occur for FY2004, these subfunds noted above were not identified as having 
"unexpended unobligated" balances subject to the sweep. See CBR Sweep Summary -
DRAFT & General Fund Sweepable Subfund Available Balances Swept Into The CBR, 
OMB (Jan. 30, 2004), in S.B. 283 S. Fin. File (Exhibit 19 to Lindemuth Aff.); see also 
Hearing on S.B. 283 Before the S. Fin. Comm., 23rd Leg., 2d Sess., Minutes (Feb. 2, 
2004) (Exhibit 20 to Lindemuth Aff.). 
84 Wielechowski, 403 P .3d at 1149-50 ("There was little evident recognition, let alone 
the robust discussion that would be expected, for ... a sweeping constitutional change 
and a consequent sweeping change to the state's budgetary framework."). 

85 See id. at 1146-52; see also AFN Order at 17-20 (Exhibit 14 to Lindemuth Aff.). 
The Executive Branch did not appeal the superior court's decision in AFN v. Dunleavy. 
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that the legislature somehow intended to limit its appropriation power. Without a "robust 

2 discussion" about such a "sweeping change to the state's budgetary framework,"86 it 

3 should not be presumed that the legislature intended to limit its own appropriation powers 

4 in any way, and the Alaska Constitution's existing framework - which permits 

5 
appropriations to separate funds whether in the general fund or not87 - must remain 

6 

unchanged. 
7 

8 Moreover, what the voters reasonably understood Ballot Measure 1 to mean (the 

9 ballot initiative that created the CBR) comports with the framers' view. The actual 

10 language on the ballot explained that the annual CBR sweep would occur with any 

11 
"money left in the treasury's general fund. "88 And the 1990 general election voter 

12 

pamphlet included a summary from the legislative affairs agency which emphasized that 
13 

14 
only "[s}urplus general fund money ... [would] be deposited in the [CBR] at the end of 

15 each year until the [CBR] is repaid."89 

16 Combined, the framers' intent and voters' understanding of what monies are subject 

17 
to the CBR sweep comports with section l 7(d)'s plain meaning. Only unobligated, surplus, 

18 

leftover monies in the general fund were understood to be subject to the annual CBR sweep. 
19 

20 

21 86 Wielechowski, 403 P.3d at 1149-50. 

22 87 See AFN Order at 17-20 (Exhibit 14 to Lindemuth Aff.); State v. Alex, 646 P.2d 
203, 208-10 (Alaska 1982). 

23 
88 1990 Election Pamphlet at 1 (emphasis added) (Exhibit 1 to Lindemuth Aff.). 

24 89 See id. (emphasis added) (Exhibit 1 to Lindemuth Aff.) ("Money that is 

25 appropriated from the [CBR] must be repaid."). 
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And there was no desire or understanding by either the framers or voters for this sweep 

provision to somehow negate or undennine prior valid appropriations.90 The framers' intent 

and voters' understanding aligns perfectly with the view that validly appropriated monies 

are not subject to the sweep. 

C. The HEIF Is Not Subject To The Annual CBR Sweep Because To Conclude 
Otherwise Would Run Contrary To Section 17(d)'s Plain Language And 
Intent. 

The legislature's decision to establish the HEIF91 - an endowment-style fund 

whose appropriated investments "do[] not lapse"92 - is entirely consistent with the plain 

language and intended purpose behind article IX, section l 7(d) of the Alaska Constitution. 

The Alaska Supreme Court has repeatedly defined an "appropriation" in article II as "the 

setting aside from the public revenue of a certain sum of money for a specified object, in 

such manner that the executive officers of the government are authorized to use that 

money, and no more, for that object, and no other."93 The legislature has done precisely 

90 Wielechowski, 403 P.3d at 1151 ("It is a far leap to conclude voters understood and 
intended ... to [change] the legislature['s] broad power[s] .... Surely there would have 
been some public discourse about a ... sweeping [change in] legislative authority; its 
absence, like the absence of discussion in the ... legislature, is telling."). 

91 

92 

AS 37.14.750. 

AS 37.14.750(a). 
93 Alaska Legislative Council ex rel. Alaska State Legislature v. Knowles, 86 P.3d 
891, 898 (Alaska 2004) [hereinafter Knowles JIJ (quoting Thomas v. Rosen, 569 P.2d 793, 
796 (Alaska 1977)). This Court has also defined it as "a sum of money dedicated to a 
particular purpose." Id. (quoting Alaska Legislative Council v. Knowles, 21 P.3d 367, 
3 73 (Alaska 2001) [hereinafter Knowles IJ). "Appropriation" is more broadly defined in 
article XI of the Constitution, which limits the people's power to enact legislation through 
the initiative process. Id. at 893-94. The key reason for this difference in the meaning of 
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• • 
that by appropriating money to the HEIF to permit investments to allow the continued 

support of Alaskans pursuing postsecondary educational opportunities in Alaska. Those 

appropriations were passed by the majority of the legislature and survived a governor's 

veto pen. They are final, valid, ongoing appropriations. 

The fact that the legislature's appropriations to the HEIF are "final," "terminal," 

or "expended" is critical; the legislature has established a state asset for a public purpose, 

which is no different from the legislature investing in a new building on campus. HEIF 

monies have been "expended" - i.e., invested - to fulfill the intended purpose of those 

appropriations: To generate additional income and be otherwise available to provide 

funding for qualifying postsecondary educational programs for Alaskans. The HEIF is 

not comprised of "surplus" monies; it exists because of valid appropriations. Just like 

the state's physical long-term investments to construct new buildings, the commissioner 

of revenue has invested the HEIF in a number of securities and other financial 

instruments, 94 and the Executive Branch does not otherwise have the authority to use or 

direct money within the HEIF for whatever purpose it may please without another 

appropriation. 

appropriation is to ensure that only the legislature retains control over the allocation of 
state assets. Id. at 895. 
94 See HEIF Nov. 2021 Value at 1 (showing that over $400 million of the HEIF was 
invested as of November 30, 2021) (Exhibit 18 to Lindemuth Aff.). In fact, the HEIF 
accrued nearly $75 million with over a 27% rate of return in FY2021 alone. See State of 
Alaska, Department of Revenue, Treasury Division, Alaska Higher Education Fund (last 
accessed Jan. 30, 2022), https://treasury .dor.alaska.gov/home/investments/alaska-higher
education-fund (showing a 27 .21 % return in FY2021 for the HEIF). 
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Furthermore, there is no practical or logical difference between FY2022 

appropriations - which include appropriations into the HEIF,95 along with appropriations 

out of the HEIF - and appropriations made by the legislature a decade earlier to establish 

the HEIF.96 If OMB believes that the entire HEIF was swept into the CBR on June 30 at 

11 :59pm, then how could money still be available from the HEIF to fund the FY2022 

appropriations on July 1 ?97 The answer is simple; money has been appropriated to the 

HEIF, and so it cannot be considered "available" for purposes of the sweep.98 Indeed, as 

Attorney General Taylor emphasized, "monies which already have been validly committed 

by the legislature to some purpose should not be counted as available,"99 because "[t]o do 

otherwise would be to continue to count sums of money as 'available for appropriation' 

after they have been appropriated[.]" 100 

The Executive Branch's interpretation would effectively relegate the HEIF to a 

non-existent and annually-disappearing fund; if the legislature in the future again 

appropriated monies to the HEIF, those monies would only stay in the fund if the 

legislature had the votes to do an annual three-quarters vote for the "reverse sweep." If 

95 

96 

97 

FY2022 Operating Budget at 4 (Exhibit 6 to Lindemuth Aff.). 

See ch. 5, § 20(f), FSSLA 2011. 

See Taylor Memo at 3 (Exhibit 15 to Lindemuth Aff.). 

98 If anything, the existence of tax credits for cash contributions and additional 
appropriations into the HEIF this year should confirm the legislature's (and the 
Governor's) continued desire to maintain the HEIF far into the future. 

99 

100 

Hickel v. Cowper, 874 P.2d 922, 930-31 (Alaska 1994). 

Id. at 931 n.20. 
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• 
the legislature had provided funding to construct a new laboratory at UAA, renovate an 

engineering building at UAF, or purchase a new research vessel for UAS, we would not 

require the tearing down or selling of those assets every year if the legislature was unable 

to garner a three-quarter vote. 

Adopting the Executive Branch's legal theory would (nonsensically) void an 

entire statutory framework set up to provide a long-term funding source for student 

educational programs. Even this administration is not proposing to sweep several other 

savings or investment accounts. 101 This court must "recognize that any given sum of 

money can only be appropriated once during a given time period," 102 which necessarily 

and simply excludes monies that have already been appropriated. After all, there is no 

temporal limitation on the legislature's appropriation power, and the legislature has the 

ability to enact multi-year appropriations or appropriations that do not lapse, as was done 

here. 103 In essence, the Executive Branch's theory would effectively repeal the HEIF, 

even though the Governor's legislation aimed at doing so actually failed. 

101 Such existing accounts for entities include the Alaska Railroad, the Alaska Gasline 
Development Corporation, the Alaska Aerospace Corporation, and, critically, the Earnings 
Reserve Account. The superior court in AFN v. Dunleavy concluded that a similar savings 
or investment account, the PCE Endowment Fund, is also not subject to the annual CBR 
sweep. See AFN Order at 22 (Exhibit 14 to Lindemuth Aff.). 

102 Hickel, 874 P.2d at 931 n.20 (emphasis added). 

103 See AS 37.14.750(a). 
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D. The Alaska Supreme Court's Decision In Hickel v. Cowper Does Not 

Require Appropriated Monies To Be Swept. 

The Executive Branch will argue that Hickel v. Cowper is controlling and requires 

that the HEIF be swept. But Hickel is distinguishable, and to the extent it can be read to 

require the sweep of the HEIF, is wrongly decided. It did not consider the differences 

between sections l 7(b) and 17( d), including the temporal differences or purposes of each 

section. It also failed to consider the framers' intent and voters' understanding in adopting 

the constitutional amendment creating the CBR. 

In Hickel, the Alaska Supreme Court considered which funds must be counted for 

purposes of calculating when the legislature could make appropriations from the CBR 

with a simple majority under article IX, section 1 7 (b) of the Alaska Constitution. 104 In 

that context, the Hickel Court defined what "available for appropriation" means. 105 And 

under those circumstances, it makes sense for the Court to require an apples-to-apples 

comparison; that comparison includes subfunds and savings accounts the legislature 

created for specific purposes to determine what is in the general fund each year to 

determine when a super-majority vote is needed to access the CBR under section l 7(b ). 106 

But because a CBR sweep was not at issue, the Hickel Court did not consider what monies 

104 

105 

See 874 P.2d at 926-935. 

See id. 
106 Id. at 935 ("The State correctly argues that this symmetry is necessary in order to 
insure that the comparison required by section 17(b) fairly measures the need for access 
to the [CBR]."). 
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are "available for appropriation at the end of each succeeding fiscal year" 107 -which is 

the relevant and unique language within section l 7(d) - performed at a different time 

for a different reason that does not require Hickel's expansive definition of "available for 

appropriation" for section l 7(b ). Stated differently, the Court's consideration of 

section l 7(b)'s language concerning when a simple majority vote could access the CBR 

is necessarily distinguished from section 17(d)'s language on when "surplus" money is 

available to repay the CBR. 

Because the Supreme Court was called upon to consider the application of 

section l 7(b) in Hickel, the Court's assumption in dicta that the analysis of"available for 

appropriation" should be the same for section 17( d) is not well considered, and does not 

account for the temporal differences on when the analysis is performed, let alone the 

purposes for which it is done. 108 Indeed, the Court failed to identify the temporal 

limitation - "at the end of each succeeding fiscal year" - in noting in a footnote the two 

factors relevant under section l 7(d). 109 Just as a court may not add terms to a 

constitutional provision, a court cannot delete terms in interpreting the plain language in 

section 17( d). 110 This court is not bound by the dicta in Hickel, as Hickel held only that 

107 

108 

Alaska Const. art. IX, § 17( d) (emphasis added). 

Hickel, 874 P.2d at 936. 
109 Id. at 936 n.32 ("We recognize, however, that the payback provision in section 
l 7(d) is limited only to those funds which are 'available for appropriation' and 'in the 
general fund.' " (emphasis in original)) 
110 Wielechowski v. State, 403 P.3d 1141, 1146 (Alaska 2017) ("[Courts] are not 
vested with the authority to add missing terms or hypothesize differently worded 
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AS 3 7 .10.420 was unconstitutional; there was no sweep at issue in that case and Hickel 

did not decide or consider which funds would be subject to the sweep. 

Additionally, the Hickel Court itself recognized that any analysis determining 

which funds are sweepable must necessarily exempt "monies which already have been 

validly committed by the legislature to some purpose," which the Court recognized 

"should not be counted as available." 111 In fact, Attorney General Taylor relied on (and 

emphasized) that exact language when concluding that FY2022 appropriations were not 

subject to the sweep. 112 

There is another reason why this court should not rely on select language from 

Hickel to decide this case; the Alaska Supreme Court itself has called some of Hickel's 

language into question. Indeed, the Court recently acknowledged that it explained some 

budgetary mechanisms incorrectly in Hickel, in part because its holding on section 17 (b) 

was decided on an expedited basis. 113 In sum, Hickel's identification of funds "available 

for appropriation" for purposes of section 17(b)'s language on accessing the CBR does 

not bind this court with respect to section 17( d)'s language identifying surplus monies 

actually "available" for the sweep at the end of the fiscal year. 

provisions ... to reach a particular result." (second alteration in original) (quoting Hickel, 
874 P.2d at 927-28)). 
111 Hickel, 874 P.2d at 930-31. 
112 Taylor Memo at 2 (quoting Hickel, 874 P.2d at 930-31) (Exhibit 15 to Lindemuth 

24 Aff.). 
113 See Wielechowski, 403 P.3d at 1151 n.66. 25 
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E. Recognizing That Prior Appropriations Are Not Subject To The Annual 

CBR Sweep Acknowledges The Legislature's Broad Power Over 
Appropriations. 

Article IX, section 13 of the Alaska Constitution provides: "No money shall be 

withdrawn from the treasury except in accordance with appropriations made by law." In 

addition to correctly recognizing that appropriated monies (like the HEIF) cannot be 

subject to the sweep according the plain language, framers' intent, voters' understanding, 

and purpose of article IX, section 17( d), such an interpretation also recognizes the 

legislature's appropriation power in article IX, section 13 of the Alaska Constitution, and 

comports with the separation of powers between the executive and the legislature's power 

of appropriation. To conclude otherwise would allow the Executive Branch to transfer 

monies out of the HEIF without a valid appropriation, and effectively allow the 

administration to invalidate multi-year appropriations and statutes creating such funds. 

The Alaska Constitution "gives the legislature the power to legislate and 

appropriate." 114 "[T]he legislature, and only the legislature, retains control over the 

allocation of state assets among competing needs." 115 An appropriation bill, like the ones 

114 Knowles I, 21P.3d367, 371(Alaska2001) (footnote omitted) (first citing Alaska 
Const. art. II, § 1; then citing Alaska Const. art. II, § 13 ). 
115 Knowles JI, 86 P.3d 891, 895 (Alaska 2004) (quoting McAlpine v. Univ. of Alaska, 
762 P.2d 81, 88 (Alaska 1988)); see State v. Fairbanks NStar Borough, 736 P.2d 1140, 
1142-43 (Alaska 1987) (recognizing that the appropriation power resides in the legislature 
and cannot be delegated to the executive); see also Mallott v. Stand for Salmon, 431 P.3d 
159, 165 (Alaska 2018) (noting that the restriction on the people's power to appropriate 
"was designed to preserve to the legislature the power to make decisions concerning the 
allocation of state assets" (emphasis omitted) (quoting Pullen v. Ulmer, 923 P.2d 54, 63 
(Alaska 1996)). 
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which initially capitalized the HEIF and appropriated more money to the HEIF in 

FY2022, is a special kind of legislation. An appropriation "set[s] aside from the public 

revenue ... a certain sum of money for a specified object, in such manner that the 

executive officers of the government are authorized to use that money, and no more, for 

that object, and no other." 116 To make an appropriation the legislature need only 

sufficiently describe a monetary asset transfer "to allow identification of the monies 

involved." 117 

With the goal of "safeguard[ing] the independence of each branch," and 

"protect[ing each] from domination and interference" from the other branches, the Alaska 

Supreme Court has made clear that separation of powers means that one branch cannot 

interfere with how another branch exercises its core powers. 118 "As Justice Brandeis said, 

the doctrine was adopted 'not to promote efficiency but to preclude the exercise of 

arbitrary power. The purpose was not to avoid friction, but, by means of the inevitable 

friction incident to the distribution of the government powers among three departments, 

116 Knowles II, 86 P.3d at 898 (quoting Thomas v. Rosen, 569 P.2d 793, 796 (Alaska 
1977)). The Alaska Supreme Court has also defined an appropriation as "a sum of money 
dedicated to a particular purpose." Id. (quoting Knowles I, 21 P .3d at 3 73 ). 
117 Id. at 898 n.39. 
118 Bradner v. Hammond, 553 P.2d 1, 6 n.11 (Alaska 1976) (quotation omitted). As 
the Washington Supreme Court phrases it, "To determine whether a particular action 
violates separation of powers, we look 'not [to] whether two branches of government 
engage in coinciding activities, but rather whether the activity of one branch threatens the 
independence or integrity or invades the prerogatives of another.' " Brown v. Owen, 206 
P.3d 310, 316 (Wash. 2009) (alteration in original) (quoting Carrick v. Locke, 882 P.2d 
173, 177 (Wash. 1994)). 
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to save the people from autocracy.' " 119 In fact, the Alaska Supreme Court recently 

reiterated the separation of powers doctrine in State v. Recall Dunleavy: 

The Alaska Constitution "vest[ s] 'legislative power in the 
legislature; executive power in the governor; and judicial 
power' in the courts." Derived from this "distribution of 
power among the three branches of government" is the 
separation of powers doctrine, which "limits the authority of 
each branch to interfere in the powers that have been 
delegated to the other branches." Although not specifically 
named in the Constitution, "the separation of powers and its 
complementary doctrine of checks and balances are part of 
the constitutional framework of this state."[ 1201 

The Alaska Supreme Court has broadly construed the legislature's powers of 

appropriation because the appropriation power has been expressly delegated to the 

legislature in the Alaska Constitution. 121 As a check on the legislature's appropriation 

power, a governor may exercise line-item vetoes to appropriations made by the legislature 

during a short time period set out in the Alaska Constitution, subject to the legislature's 

ability to override his vetoes. 122 "But this control gives the governor no appropriation 

119 Fairbanks NStar Borough, 736 P.2d at 1142 (quoting Myers v. United States, 272 
U.S. 52, 293 (1926) (Brandeis, J., dissenting)). 
120 State v. Recall Dunleavy, 491P.3d343, 367 (Alaska 2021) (alteration in original) 
(footnotes omitted) (first quoting Jones v. State, Dep 't of Revenue, 441 P.3d 966, 981 
(Alaska 2019); then quoting Alaska Pub. Int. Rsch. Grp. v. State, 167 P.3d 27, 35 (Alaska 
2007); and then quoting id. at 34-35). 
121 See DeArmondv. Alaska State Dev. Corp., 376 P.2d 717, 724-25 (Alaska 1962) 
(noting that the Court is "not inclined to pass judgment on the means selected by the 
legislature to accomplish legitimate purposes unless they are clearly in violation of the 
constitution"). 
122 Alaska Const. art. II,§§ 15-17. 
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power," 123 and "the [governor's] veto power, though discretionary, may be exercised only 

within constitutional limits." 124 And to maintain the separation of powers, courts must 

strictly construe the governor's check on the legislative power of appropriation. 125 For 

example, in State v. Fairbanks North Star Borough, the Court held that giving the 

governor "the exercise of sweeping power over the entire budget with no guidance or 

limitation" was an unconstitutional delegation of legislative power. 126 

The Executive Branch's interpretation of section 17 ( d) allows the executive to 

move monies out of the HEIF against the will of the legislature, effectively voiding prior 

appropriations that comprise the HEIF by "sweeping" it into the CBR. 127 Taken to its 

logical conclusion, the Executive Branch is effectively arguing that the legislature lacks 

the power to appropriate monies to a particular separate subfund to invest for a specific 

public purpose. But this would be a radical (and new) limitation on the legislature's 

appropriation power. 

123 Knowles I, 21 P.3d at 372. 
124 Recall Dunleavy, 491 P.3d at 370; see also id. at 366 ("[A]s with all discretionary 
governmental actions, the exercise of the governor's veto power must be 'within 
constitutional bounds.' " (quoting Pub. Def Agency v. Superior Ct., Third Jud. Dist., 534 
P.2d 947, 950 (Alaska 1975))). 
125 See Bradner, 553 P.2d at 7 ("The lack of ambiguity in ... the Alaska Constitution 
mandate[s] that this court interpret these express provisions as embodying ... the 
maximum parameters of ... executive ... authority[.]"). 

126 Fairbanks NStar Borough, 736 P.2d at 1142-43. 

127 See FY2022 Impacted Appropriations (Exhibit 12 to Lindemuth Aff.); see also 
FY2020 Sweep List (Exhibit 8 to Lindemuth Aff.). 
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• • 
The Executive Branch's position that the governor can sweep validly-appropriated 

funds back into the CBR has no support in the Alaska Constitution, and should be rejected 

because it would create a severe and unconstitutional imbalance through the executive's 

encroachment on the legislative power to appropriate. 128 Indeed, under this interpretation, 

a governor will be able to undo and effectively veto any validly-appropriated fund years 

later, including the HEIF. It would not make sense for this court to interpret section 17( d) 

as having dramatically changed a fundamental principle of separation of powers in our 

government without any discussion. 129 Such an interpretation would give the Executive 

Branch the unprecedented ability to arbitrarily claw back appropriations from years prior 

and effectively veto, reduce, or eliminate items and programs long settled, which would 

be a nonsensical result in the case of multi-year projects, including capital projects. This 

court should reject the Executive Branch's interpretation of article IX, section 17( d), if 

for no other reason than to prevent such an encroachment on the legislature's 

appropriation powers as enshrined in the Alaska Constitution. 

128 See Recall Dunleavy, 491 P .3d at 365-71 (confirming that a governor could violate 
separation of powers). 
129 See Wielechowski v. State, 403 P.3d 1141, 1149-50 (Alaska 2017) ("There was 
little evident recognition, let alone the robust discussion that would be expected, for ... 
a sweeping constitutional change and a consequent sweeping change to the state's 
budgetary framework."); id. at 1151 ("It is a far leap to conclude voters understood and 
intended ... to [change] the legislature['s] broad power .... Surely there would have 
been some public discourse about ... such sweeping [changes to] legislative authority; 
its absence, like the absence of discussion in the ... legislature, is telling."). 
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• • 
V. CONCLUSION 

2 
The State's current interpretation of article IX, section l 7(d), which subjects the 

3 HEIF to the annual CBR sweep, cannot be correct. Only excess, unappropriated funds 

4 left over "at the end of each succeeding fiscal year" are subject to the sweep, which 

5 
necessarily excludes previously-appropriated monies like those appropriated to the HEIF 

6 
which have been invested to support Alaskans pursuing postsecondary educational 

7 

8 
opportunities in Alaska. The $41 O+ million HEIF has already been appropriated, 

9 appropriations to that fund "do[] not lapse", the plain language, framers' intent, and 

10 voters' understanding all comport with the view that the HEIF should not be subject to 

11 the sweep, and concluding otherwise would impermissibly encroach on the legislature's 

12 
appropriation authority. This court should GRANT Plaintiffs' motion for summary 

13 

14 
judgment and permanently enjoin the Executive Branch from sweeping the HEIF into the 

15 CBR without a valid appropriation enacted by the legislature. 

16 

17 CASHION GILMORE & LINDEMUTH 

18 

19 DATE: ~. '1 J 7<J'l,L.--
20 

::t,omeys~ 

Jahna M. Lindemuth 
Alaska Bar No. 9711068 
Scott M. Kendall 21 

22 

23 

24 

25 

26 MOTION FOR SUMMARY JUDGMENT 
Short, et al. v. Dunleavy, et al., Case No. 3AN-22-04028CI 

Alaska Bar No. 0405019 
Samuel G. Gottstein 
Alaska Bar No. 1511099 
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CERTIFICATE OF SERVICE 
I hereby certify that a copy of the 
foregoing was served via email 

2 and US Mail on January 4, 2022 
on the following: 

3 
Cori Mills 

4 
Deputy Attorney General, Civil Division 
Alaska Department of Law 
PO Box 110300 

5 Juneau, AK 99811 
cori.mills@alaska.gov 

6 
Stacie Kraly 

7 Civil Division Director 
Alaska Department of Law 

8 PO Box I I 0300 
Juneau, AK 99811 

9 
stacie.kraly@alaska.gov 

10 
Margaret Paton-Walsh 
Special Litigation Section Chief 

00 Alaska Department of Law .c M - °' 11 1031 W. 4th Avenue, Suite 200 = r-
E - I 

~-o~ Anchorage, AK 99501 
'1:l 0 V'l N 
c \0 °' 12 margaret.paton-walsh@alaska.gov 
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 

THIRD JUDICIAL DISTRICT AT ANCHOU..A.C..P_ th 1i. 
nL'EDin e rral Courts 

State of Alaska Third Dist "ct 
MADIL YN SHORT, RILEY VON BORSTEL, n 
KJRSTEN SCHINDLER, and JAY-MARK JAN 04 2022 
PASCUA, 

Plaintiff, 
v. 

GOVERNOR MICHAEL J. DUNLEAVY in his 
official capacity, THE STA TE OF ALASKA, 
OFFICE OF MANAGEMENT AND BUDGET, 
and THE STATE OF ALASKA, DEPARTMENT 
OF ADMINISTRATION, 

Defendants. 

Clerk of the Trial Courts 
By Deputy 

Court No.: 3AN-22-04028CI 

AFFIDAVIT OF JAHNA M. LINDEMUTH 

ST ATE OF ALASKA ) 
) SS. 

THIRD JUDICIAL DISTRICT ) 

I, Jahna M. Lindemuth, being first duly sworn and deposed, hereby state as 

follows: 

1. I am co-counsel of record for Plaintiff-students Madilyn Short, Riley von 

Borstel, Kjrsten Schindler, and Jay-Mark Pascua. 

2. Attached as Exhibit 1 is a true and correct copy of two pages from the State 

of Alaska's Official Election Pamphlet for the general election held in November 1990. 

These two pages include information on Ballot Measure No. I for that election, which 

was the proposal to create what would eventually become the Constitutional Budget 

Reserve ("CBR"), located in article IX, section I 7 of the Alaska Constitution. 

26 A FF IDA VIT OF JAHN A M. LINDEMUTH 
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3. Attached as Exhibit 2 is a true and correct copy of pages 16 and 1 7 taken 

2 from a PowerPoint Presentation on the Sweep and Reverse Sweep made by Kris Curtis, 

3 Legislative Auditor, and Megan A. Wallace, Legal Services Director, before the Senate 

4 Finance Committee on July 9, 2019. These pages detail the sweep balance for each 

5 
subfund of the general fund, along with which funds would not be subject to the sweep, 

6 

for the fiscal year ending in 2018. 
7 

8 4. Attached as Exhibit 3 is a true and correct copy of the cover page and pages 

9 222 and 223 of the Legislative Finance Division's Indirect Expenditure Report from 

10 January 2021. These pages detail the amount of education tax credits, which would 

11 
include contributions to the HEIF, provided to corporations for FY2015 through FY2018. 

12 

5. Attached as Exhibit 4 is a true and correct copy of the Department of 
13 

14 
Education and Early Development's Alaska Performance Scholarship Awards 

15 Component Budget Summary, which was part of the Governor's FY2023 proposed 

16 Operating Budget, as released on December 15, 2021. 

17 
6. Attached as Exhibit 5 is a true and correct copy of the Department of 

18 

Education and Early Development's Alaska Education Grants Component Budget 
19 

20 
Summary, which was part of the Governor's FY2023 proposed Operating Budget, as 

21 released on December 15, 2021. 

22 7. Attached as Exhibit 6 is a true and correct copy of select pages from 

23 
FY2022 's operating budget (2021 House Bill 69), which includes over $21.5 million in 

24 

appropriations from the HEIF in FY2022. 
25 

26 AFFIDAVIT OF JAHNA M. LINDEMUTH 
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8. Attached as Exhibit 7 is a true and correct copy of the letter dated July 12, 

2 2019, from the former Director ofOMB, Donna Arduin, to the Co-Chairs and Vice Chair 

3 of Finance Committees, regarding which funds OMB believes are subject to the annual 

4 CBR sweep. 

5 
9. Attached as Exhibit 8 is a true and correct copy of the list prepared by OMB, 

6 

as enclosed with former Director Arduin 's July 12, 2019 Letter (Exhibit 7), titled "Funds 
7 

8 Subject to Sweep." 

9 10. Attached as Exhibit 9 is a true and correct copy of the HEIF Net Asset Value 

10 as of June 28, 2019, and the HEIF Schedule oflnvestment Income (Loss) and Changes in 

11 
Invested Assets as of June 28, 2019, available on the Department of Revenue website at 

12 

https ://treasury .dor. alaska .gov /horn e/investments/ alaska-h igher-educati on-fund. 
13 

14 
11. Attached as Exhibit I 0 is a true and correct copy of 2019 House Bill 

15 No. 130, as introduced by Governor Dunleavy on April 12, 2019, which proposed 

16 repealing the statutes which created the HEIF. 

17 
12. Attached as Exhibit 11 is a true and correct copy of 2019 Senate Bill 

18 

No. 110, as introduced by Governor Dunleavy on April 12, 2019, which proposed 
19 

20 
repealing the statutes which created the HEIF. 

21 13. Attached as Exhibit 12 is a true and correct copy of a list prepared by OMB 

22 dated June 17, 2021, and entitled "Budgetary Issues Due to the CBR Vote Failure," which 

23 
details the appropriations OMB initially identified as being impacted by the FY2022 

24 

sweep. 
25 

26 AFFIDAVIT OF JAHNA M. LINDEMUTH 
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14. Attached as Exhibit 13 is a true and correct copy of the Press Release issued 

2 by Governor Dunleavy on June 17, 2021, entitled "Governor Urges Legislature to 

3 Complete Budget." This Press Release includes a link to Exhibit 12. 

4 15. Attached as Exhibit 14 is a true and correct copy of the superior court's 

5 
Order on Motion for Summary Judgment and Cross-Motion for Summary Judgment in 

6 

AFNv. Dunleavy et al., 3AN-21-06737CI, dated August 11, 2021. 
7 

8 16. Attached as Exhibit 15 is a true and correct copy of a memorandum from 

9 Attorney General Treg Taylor to Governor Dunleavy on FY2022 appropriations from 

10 swept funds, dated August 25, 2021. 

11 
17. Attached as Exhibit 16 is a true and correct copy of a memorandum from 

12 

Governor Dunleavy to OMB Director Neil Steininger on FY2022 appropriations from 
13 

14 
funds deemed subject to the sweep by OMB, dated August 25, 2021. 

15 18. Attached as Exhibit 17 is a true and correct copy of a letter from Attorney 

16 General Taylor to Interim President of the University of Alaska Pat Pitney regarding 

17 
whether the HEIF should be subject to the annual CBR sweep; dated December 15, 2021. 

18 

19. Attached as Exhibit 18 is a true and correct copy of the HEIF Net Asset 
19 

20 
Value as of November 30, 2021, and the HEIF Schedule of Investment Income (Loss) 

21 and Changes in Invested Assets as of November 30, 2021, available on the Department 

22 of Revenue website at https://treasury .dor.alaska.gov/home/investments/alaska-higher-

23 
education-fund. 

24 

25 
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20. Attached as Exhibit 19 is a true and correct copy of the draft CBR Sweep 

2 Summary included in draft Senate Bill No. 283, as prepared by OMB, on January 30, 

3 2004, and presented to the Senate Finance Committee on February 2, 2004. 

4 21. Attached as Exhibit 20 is a true and correct copy of the Senate Finance 

5 
Committee Minutes from February 2, 2004. 

6 

7 

8 
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CERTIFICATE OF SERVICE 
I hereby certify that a copy of the 

2 foregoing was served via email 
and US Mail on January 4, 2022 

3 on the following: 

4 Cori Mills 
Deputy Attorney General, Civil Division 

5 
Alaska Department of Law 
PO Box I 10300 

6 
Juneau, AK 99811 
cori.mills@alaska.gov 

7 Stacie Kraly 
Civil Division Director 

8 Alaska Department of Law 
PO Box 110300 

9 Juneau, AK 99811 
stacie.kraly@alaska.gov 

10 
00 

Margaret Paton-Walsh 
.c <') Special Litigation Section Chief - °' 11 ::::l r- Alaska Department of Law E - ' 

Q) - 0 :::l 1031 W. 4th Avenue, Suite 200 "COV'IN 
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BALLOT MEASURE NO. 1 

Budget Reserve Constitutional 
Amendment 
[HCS CSSSSJR 5 (Fin) am H] 

BALLOT LANGUAGE. 
This proposal would create the "Budget Reserve 

Fund" in the state treasury. Money the state receives from. 
mineral revenue lawsuits or adminlstrative actions 
would be deposited in the Fund, and invested at 
competitive rates. The Fund could be used when money 
available for appropriation in the year is less than the 
year before, but only to make up the shortfall. The 
legislature could only appropriate from the Fund for 
other purposes with a 3/4 vote. At the end of each year, 
the Fund would have to be paid back from money left in 
the treasury's general fund. 

Should this constitutional amendment be adopted? 

Yes D No 0 

VOTES CAST BY MEMBERS 
OF THE 16TH ALASKA LEGISLATURE 
ON FINAL PASSAGE 

House: Yeas 38 
Nays 2 

Senate: Yeas 15 
Nays 5 

LEGISLATIVE AFFAIRS 
AGENCY SUMMARY 

This measure will amend the state constitution by 
creating the budget reserve fund. Money from certain 
mineral revenue sources received by the state from an 
administrative proceeding or litigation is placed in the 
fund. Income of the fund Is kept in the fund. 

Appropriations may be made from the fund If 
money available for a fiscal year is less than the amount 
appropriated for the prior year. When this occurs the 
amount that may be taken from the fund is limited. Only 
the money needed to make up the difference may be 
appropriated. . 

Money may also be appropriated from the reserve 
fund by special vote of the legislature. Three-fourths of 
the members of each house must approve. The amount · . 
that may be taken is unlimited when this vote. ls obtained. 

Money that is appropriated from the reserve fund 
must be repaid. Surplus general fund money must be 
deposited in the reserve fund at the end of each year .. 
until the resenre fund Is repaid. 

FULL TEXT OF PROPOSED LAW 
• Sectfon 1. Article IX, Constitution ofthe State of 
Alaska, is amended by adding a new section to read: 

SECTION 17: BUDGET RESERVE FUND. (a) There is 

84 

established as a separate fund in the State treasury the 
budget reserve fund. Except for money deposited into 
the permanent fund under Section 15 of this article, all 
money received by the State after July I, 1990, as a result 
of the termination, through settlement or otherwise, of 
an adminlstrative proceeding or oflitigation in a State 
or federal court involving mineral lease bonuses, rentals, 
royalties, royalty sale proceeds, federal mineral revenue 
sharing payments or bonuses; or involving taxes imposed 
on mineral income, production, or property, shall be 
deposited in the budget reserve fund. Money in the 
budget reserve fund shall be invested so as to yield 
competitive market rates to the fund. Income of the 
fund shall be retained in the fund. Section 7 of this 
article does not apply to deposits made to the fund under 
this subsection. Money may be appropriated from the 
fund only as authorized under (b) or ( c) of this section. 

(b) If the amount available for appropriation for a fiscal 
year is less than the amount appropriated for the previous 
fiscal year, an appropriation may be made from the 
budget reserve fu:nd. However, the amount appropriated 
from the fund under this subsection may not exceed the 
amount necessary, when added to other funds available 
for appropriation, to provide for total appropriations 
equal to the amount of appropriations made in the 
previous calendar year for the previous fiscal year. 

(c) An appropriation from the budget reserve fund may 
be made for any public purpose upon affirmative vote 
of three-fourths of the members of each house of the 
legislature. 

( d) If an appropriation is made from the budget reserve 
fund, until the amount appropriated is repaid, the 
amount of money in the general fund available for 
appropriation at the end of each succeeding fiscal year 
shall be deposited in the budget reserve fund. The 
legislature shall implement this subsection by law. 

•Section 2. The amendment proposed by this 
resolution shall be placed before the voters of the state 
at the next general election in conformity with art. xm. 
sec. I, Constitution of the State of Alaska, and the 
election laws of the state. · 

STATEMENT IN SUPPORT 
Cut the budget. 
Reduce state spending. 
Get state spending under control. 
Bach year these battle cries are raised by Alaskans. 

While elected officials say they listen and promise to do 
all they tllt\1 the simple Catt is the legislature's record 
shows it consistently spends most or all of the money '. · 
available in the treasury. Alaska Is confronted with an · '." 
impending fiscal crisis of staggering proportions as a j ... 1 
result of an inevitable ''gap'' between general fund .. 
revenues and current state spending levels. Present !eve!S., 
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BALLOT MEASURE NO. 1 
of state general fund expenditure simply cannot be 

l · sustained over the long term. 
Ballot Measure Number 1 is the first step Alaskans 

can take to effectively control state spending. 
' . ·. The measure creates the Budget Reserve Fund in the 
'.Constitution. Revenues from mineral or oil and gas legal 
settlements and administrative proceedings will be 
deposited into the Budget Reserve. The legislature will 

' . be able to spend money from the Budget Reserve only if: 
: · • revenues are less than the amount appropriated 
·, the p~ous year, in which case money could be 
. appropriated from the Budget Reserve in an amount not 

to exceed the shortfall; or 
• three-fourths of the members of both the House 

and Senate vote to spend money from the Budget Reserve 
for a public purpose, such as a disaster. 

The legislature will be required to repay any money 
It appropriates from the Budget Reserve. If the next year 
revenues are insufficient the legislature cannot afford to 
replenish the Budget Reserve, the "debt" will carry 

' ·forward until It is repaid. 
: ' legal settlements involving mineral or oil and gas 
I:· revenues received after July 1, 1990, will be deposited 
i in~o the Budget Reserve. As ~example, If voters approve 
l .. this ballot measure, S 216 million of the amount the state 
1 ·• received in September from ARCO's settlement of royalty 
: .. litigation will be deposited into this Budget Reserve 
f. ·Should voters not approve this measure, these fun~ will 
~ · be available to the legislature to spend next year. 
; . '.Approval of Ballot Measure Number 1 is the first step 
1 toward a long-term spending plan. With Alaska's 

' 

.

revenues subject to the whims of the world oil market, 
_trying to take steps which will provide some stability in 

_ Alaska's spending is especially difficult. If approved, the 

1 
Budget Reserve Fund will help hold down spending by 

. removing from the table the oil and gas revenue "wind-! falls" that result from pending litigation and tax disputes. 
; ·At the very least, this ballot measure will establish a 
\: ~avlngs account that can help minimize the effects of a 
r 'boom" one year, and a "bust" the next. 
~ · While other major budget decisions will be neces-
! sary to close the future's fiscal gap, this Ballot Measure is 
r a major step toward a long-term spending plan for the 
: : state. It is a step we urge Alaskans to support. · · 
l · ·_ If approved by the voters, the Budget Reserve Fund 
! ·Will ~ea significant help in managing the transition to . 
I ~UStainable spending. 

I Senator Jan. Falks 
1.. Representative Kay Brown i . Representative Randy Phillips 

t STATEMENT IN OPPOSITION 
I ~n sb:lrp contrast to what its proponents have been L.. g us, ~he proposed budget reserve fund . 
r,· · • will not save any windfalls, t- "doesnotrequlreall-to.,in"'""'"'"· · 

85 

• endorses the legislature's bloated S 3 billion budget 
• will result in slower growth of the Permanent 

Fund, and 
• will reduce the amount of future PFD checks. 
Your vote against Ballot Measure #1 will send a signal 

to the legislature that you do not approve of their excessive 
spending, and that you want the windfalls deposited into 
the Permanent Fund. · 

The most significant danger of this proposal ls that it 
will establish a budget floor at S 3 billion, and allow It to 
incre~se every year. Under paragraph (b) of the proposed 
constitutional change, a simple majority in the legislature 
could "b?rrow" funds from the reserve, to make up any 
shortfall 10 revenues, up to the amount appropriated in 
the previous year. This year the legislature spent more 
than S 3 billion. Some of that was vetoed by the governor, 
but it Is expected the legislature will restore the funding 
and add supplemental appropriations in January. In other 
words, the total amount appropriated for FY 91 bas not 
yet been determined. A ''.Yes" vote on this ballot measure 
amounts to rubber-stamping a blank check of at least 
13 billion! · 

. How would the budget continue to increase? Legis
lative leaders can easily get a ~ vote out of their members 
by dangling capital project plums in front of them. 

The appeal of this ballot measure is to save the 
"windfalls" of oil tax settlements, variously estimated at 
between $2 billion and SS billion. This can easily be 
spent In three years. 

Constitutionally, 25 % of our oil income is dedicated 
to the Pennanent Fund. And under state law, an additional 
25 % of income from certain leases is put into the Penna
nent Fund. In other words, as much as 50% of the 
windfalls should be deposited In the Permanent Fund, by 
law. The language In this constitutional amendment is 
unclear regarding the second 25 % , and could be 
interpreted by big-spending legislators to rationalize 
putting only the constitutionally-dedicated 25 % into the 
Permanent Fund, and leavl11g 15 % for them to spend. 
· It would be better to save all of these anticipated 

windfalls, by puttirig 100% Into the Permanent Fund. 
There, these funds will help the Permanent Fund 
produce greater annual income, for use as Pennanent 

· Fund Dividends to all Alaskans, or to fund necessary 
·functions of state government. In the Permanent Fund, 

, . the windfalls would definitely be saved, and would not 
be accessible by big spenders in the legislature. 

If you are one of the 65% of Alaskans who in 
· opinion polls consistently ask the legislature to cut the 

budget, or If you b.elieve the Windfalls should truly be 
. saved, you owe it to youts~lf not to be ta.kttt 111 by the 
proponents of Ballot Measure #1. Vote NO on the budget 
reserve amendment 

Representative 'leery Martin 
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.· 5.50 

Applicable Program 
Multiple Tax Programs 

• • Revenue 

Indirect Expenditure Name 
Education Credit 

Department of Revenue Submission per AS 43.05.095 

(1) Description of Provision 

A non-transferable credit applicable to the Corporate Income Tax, Fisheries Business Tax, Fishery Resource Landing 

Tax, Insurance Premium Tax, Title Insurance Premium Tax, Mining License Tax, Oil and Gas Production Tax, and the 

Oil and Gas Property Tax. The credit is available for up to 50% of annual contributions up to $100,000, 75% of the 

next $200,000, and 50% of annual contributions beyond $300,000. The credit for any one taxpayer cannot exceed 

$1,000,000 annually across all eligible tax types. The credit is for contributions to qualified education purposes given 
in AS 43.20.014(a). 

(2) Type 
Credit 

(3) Authorizing Statute, Regulation or Other Authority 
AS 21.96.070, AS 43.20.014, AS 43.55.019, AS 43.56.018, AS 43.65.018, AS 43.75.018, AS 43.77.045 

(4) Vear Enacted 
1987, last amended 2018 

(5) Sunset or Repeal Date 
01-01-25 

(6) Legislative Intent 
The Legislature intended to encourage private businesses to make charitable contributions to support Alaskan 

schools. 

(7) Public Purpose 
To encourage private businesses that pay tax to contribute to Alaska educational institutions and facilities. 

(8) Estimated Revenue Impact 
FY 2015 - $6,746, 110 

FY 2016 - $6,299,749 

FY 2017 - $5,448, 717 

FY 2018 - $4, 784,876 

FY 2019 - FY 2019 incomplete. 

Note: All returns with tax periods beginning in FY 2019 have not yet been received, so FY 2019 data is incomplete. 

(9) Cost to Administer 
No additional cost; is administered with current resources. 

(10) Number of Beneficiaries I Who Benefits 
Between 30 and 40 companies 

Legislative Finance Analysis per AS 24.20.235 
(1) Estimate of Annual Revenue Foregone by the State 
$5,819,863 
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• • Revenue 

Applicable Program 
Multiple Tax Programs 

Indirect Expenditure Name 
Education Credit 

Legislative Finance Analysis per AS 24.20.235 

(2) Estimate of Annual Benefit to Recipients (cont.) 
$166,282 

(3) Legislative Intent Met? 
Yes. The credit has resulted in significant donations to educational institutions. 

(4) Should it be Continued, Modified or Terminated? 
No recommendation based on recent legislative action. 
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• • 
Component - Alaska Performance Scholarship Awards 

State of Alaska 
FY2023 Governor's Operating Budget 

Department of Education and Early Development 
Alaska Performance Scholarship Awards 

Component Budget Summary 

FY2023 Governor Released December 15, 2021 
Department of Education and Early Development Page 1 
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• • 
Component - Alaska Performance Scholarship Awards 

Com.ponent: Alaska Performance Scholarship Awards 

Contribution to Department's Mission 

To provide performance-based scholarships to Alaskans. 

Core Services 

• The Alaska Performance Scholarship (APS) is a performance-based scholarship that is effectively raising the 
collective academic achievement of Alaska's students. Central to the program are the eligibility requirements that 
students 1) engage in a rigorous secondary education program of study; and 2) perform well on standards-based. 
college or career readiness assessments. 

Major Component Accomplishments in 2021 

• Available funding of $11, 750.0 in Alaska Performance Scholarships (APS) and $5,841.8 in Alaska Education 
Grants (AEG); 

• Enhanced the Alaska Student Aid Portal (ASAP), a web-based financial aid management system that provides 
eligible Alaskans with information about their individual APS and/or AEG accounts; 

• ASAP, functioning as the financial aid management tool for participating postsecondary institutions for online 
certification of student enrollment and continuing eligibility, enabled paperless aid disbursement through schools 
to participating students, and was used to deliver approximately $9.3 million to nearly 2,800 APS recipients and 
$5.8 million to just under 2,700 AEG recipients; and 

• Produced the 2020 APS Outcomes Report on the first nine high school graduate cohorts, documenting significant 
positive program impacts specifically that APS students take more credits and need less remediation, persist in 
their studies, and stay in Alaska at higher rates, compared to their non-APS peers. 

Key Component Challenges 

• The COVID-19 health pandemic resulted in the cancelation of ACT, SAT and WorkKeys 
standardized tests around the state impacting class of 2021 graduates' ability to qualify for the 
APS. The standardized testing requirement for the class of 2021 was waived to mitigate the impact 
on students; 

• Inability to receive student performance data from high schools prevents early outreach to high 
school juniors and seniors about potential APS eligibility and importance of staying on track; 

• Effecting a statewide culture that values higher education and understands the importance of 
taking a rigorous high school curriculum; 

• A student's lack of awareness regarding timeline and preparation necessary for APS eligibility 
and recognition of the extent of the award, in terms of its full amount students can be eligible for; 
and 

• Ensuring adequate preparation and course availability at district levels for students to have access 
to the curriculum requirements for eligibility and necessity of earlier outreach and preparation 
academically, prior to senior year. 

• Uncertainty of funding for APS from the Higher Education Investment Fund (HEIF). 

Significant Changes in Results to be Delivered in FY2023 

• With information from the review of outcomes for the first decade of the APS program, make improvements to 
the program to increase eligibility and use of the scholarship; 

• Ongoing expended use of email and other electronic communications to reduce costs of communicating with 
customers; 

• Further streamlining of APS outcomes reporting protocols to reduce costs of reporting; 
• Further improvements to ASAP to provide streamlined processing and reduce the need for costly manual 

FY2023 Governor 
Department of Education and Early Development 

Released December 15, 2021 
Page2 

EXHIBIT 4 
Page 2 of 7 

000200

Exc. 65



• • 
Component - Alaska Performance Scholarship Awards 

processing; and 
• Updated education programs for teachers, counselors, and other mentors assisting students with becoming 

APS-eligible. 

Statutory and Regulatory Authority 

AS 14.43.810-849 
20 AAC 16.205-16.900 

Contact Information 

Contact: Sana Efird, Executive Director 
Phone: (907) 465-6740 
E-mail: sana.efird@alaska.gov 

FY2023 Governor 
Department of Education and Early Development 

Released December 15, 2021 
Page 3 
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• • 
Component - Alaska Education Grants 

State of Alaska 
FY2023 Governor's Operating Budget 

Department of Education and Early Development 
Alaska Education Grants 

Component Budget Summary 

FY2023 Governor Released December 15, 2021 
Department of Education and Early Development Page 1 
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• • 
Component - Alaska Education Grants 

Component: Alaska Education Grants 

Contribution to Department's Mission 

To provide need-based grants to Alaskans to support access and success in postsecondary programs. 

Core Services 

• The Alaska Education Grant (AEG) program provides higher education grants to Alaska residents who 
demonstrate financial need and are attending eligible in-state institutions. 

Major Component Accomplishments in 2021 

• Disbursed $5,836, 192 in grant awards to 2,691 recipients. 

Key Component Challenges 

• Uncertainty of funding for AEG from the Higher Education Investment Fund (HEIF). 

Significant Changes in Results to be Delivered in FY2023 

No changes in results delivered. 

Statutory and Regulatory Authority 

General AS 14.43.400 -AS 14.43.420 

Funding AS 14.43.915 

20 AAC 16.005- 20 AAC 16.050 

Con.tact Information 

Contact: Sana Efird, Executive Director 
Phone: (907) 465-6740 
E-mail: sana.efird@alaska.gov 

FY2023 Governor 
Department of Education and Early Development 

Released December 15, 2021 
Page 2 

EXHIBIT 5 
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I 

000207

Exc. 72



C
o

m
p

o
n

e
n

t:
 

A
la

sk
a 

E
du

ca
tio

n 
G

ra
nt

s 
(3

34
0)

 
R

D
U

: 
S

ta
te

 F
in

an
ci

al
 A

id
 P

ro
gr

am
s 

(7
20

) 

F
Y

20
21

 A
ct

u
a

ls
 

71
00

0 
P

er
so

na
l S

er
vi

ce
s 

0.
0 

72
00

0 
T

ra
ve

l 
0.

0 
73

00
0 

S
er

vi
ce

s 
0.

0 
74

00
0 

C
om

m
od

iti
es

 
0.

0 
75

00
0 

C
ap

ita
l O

ut
la

y 
0.

0 
77

00
0 

G
ra

nt
s.

 B
en

ef
its

 
0.

0 
78

00
0 

M
is

ce
lla

ne
ou

s 
0.

0 
T

o
ta

ls
 

0.
0 

F
u

n
d

 S
o

u
rc

e
s:

 
10

04
 G

en
 F

un
d 

(U
G

F
) 

0.
0 

12
26

 H
ig

h 
E

d 
(D

G
F

) 
0.

0 
U

n
re

st
ri

ct
e

d
 G

e
n

e
ra

l (
U

G
F

) 
0.

0 
D

e
si

g
n

a
te

d
 G

e
n

e
ra

l (
D

G
F

) 
0.

0 
O

th
e

r 
F

u
n

d
s 

0.
0 

F
e

d
e

ra
l 

F
u

n
d

s 
0.

0 
P

o
si

ti
o

n
s:

 
P

er
m

an
en

t 
F

ul
l T

im
e 

0 
P

er
m

an
en

t 
P

ar
t T

im
e 

0 
N

on
 P

er
m

an
en

t 
0 

C
o

m
p

o
n

e
n

t D
et

ai
l A

ll 
F

u
n

d
s 

D
e

p
a

rt
m

e
n

t 
o

f 
E

d
u

ca
ti

o
n

 a
n

d
 E

a
rl

y 
D

e
ve

lo
p

m
e

n
t 

F
Y

20
22

 C
o

n
fe

re
n

ce
 

F
Y

20
22

 A
u

th
o

ri
ze

d
 

F
Y

20
22

 M
a

n
a

g
e

m
e

n
t 

C
o

m
m

it
te

e
 

P
la

n
 

0.
0 

0.
0 

0.
0 

0.
0 

0.
0 

0.
0 

0.
0 

0.
0 

0.
0 

0.
0 

0.
0 

0.
0 

0.
0 

0.
0 

0.
0 

0.
0 

0.
0 

0.
0 

0.
0 

0.
0 

0.
0 

0.
0 

0.
0 

0.
0 

0.
0 

0.
0 

0.
0 

0.
0 

0.
0 

0.
0 

0.
0 

0.
0 

0.
0 

0.
0 

0.
0 

0.
0 

0.
0 

0.
0 

0.
0 

0.
0 

0.
0 

0.
0 

0 
0 

0 
0 

0 
0 

0 
0 

0 

F
Y

20
23

 G
ov

er
no

r 
D

ep
ar

tm
en

t o
f E

du
ca

tio
n 

an
d 

E
ar

ly
 D

ev
el

op
m

en
t 

F
Y

20
23

 G
o

ve
rn

o
r 

0.
0 

0.
0 

0.
0 

0.
0 

0.
0 

5,
84

1.
8 

0.
0 

5,
84

1.
8 

5,
84

1.
8 

0.
0 

5,
84

1.
8 

0.
0 

0.
0 

0.
0 0 0 0 

N
on

-F
or

m
ul

a 
C

om
po

ne
nt

 

F
Y

20
22

 M
a

n
a

g
e

m
e

n
t 

P
la

n
 v

s 
F

Y
20

23
 G

o
ve

rn
o

r 
0.

0 
0.

0%
 

0.
0 

0.
0%

 
0.

0 
0.

0%
 

0.
0 

0.
0%

 
0.

0 
0.

0%
 

5,
84

1.
8 

10
0.

0%
 

0.
0 

0.
0%

 
5,

84
1.

8 
10

0.
0%

 

5,
84

1.
8 

10
0.

0%
 

0.
0 

0.
0%

 
5,

84
1.

8 
10

0.
0%

 
0.

0 
0.

0%
 

0.
0 

0.
0%

 
0.

0 
0.

0%
 

0 
0.

0%
 

0 
0.

0%
 

0 
0.

0%
 

R
el

ea
se

d 
D

ec
em

be
r 

15
, 

20
21

 
P

ag
e 

3 

E
X

H
IB

IT
 5

 
P

a
g

e
 3

 o
f 5

 

• • 

00
02

08

Exc. 73



C
h

a
n

g
e

 R
e

co
rd

 D
e

ta
il 

-
M

u
lt

ip
le

 S
ce

n
a

ri
o

s 
w

it
h

 D
e

sc
ri

p
ti

o
n

s 
D

e
p

a
rt

m
e

n
t o

f 
E

d
u

ca
ti

o
n

 a
n

d
 E

a
rl

y 
D

e
ve

lo
p

m
e

n
t 

C
o

m
p

o
n

e
n

t:
 

A
la

sk
a 

E
du

ca
tio

n 
G

ra
nt

s 
(3

34
0)

 
R

D
U

: 
S

ta
te

 F
in

an
ci

al
 A

id
 P

ro
gr

am
s 

(7
20

) 

S
ce

n
a

ri
o

/C
h

a
n

g
e

 
R

e
co

rd
 T

it
le

 
T

ra
n

s 
T

yp
e

 
T

o
ta

ls
 

P
e

rs
o

n
a

l 
S

e
rv

ic
e

s 
T

ra
ve

l 
S

e
rv

ic
e

s 
C

o
m

m
o

d
it

ie
s 

C
a

p
it

a
l 

O
u

tl
a

y 
G

ra
n

ts
, 

B
e

n
e

fi
ts

 

S
u

b
to

ta
l 

0.
0 

0.
0 

0.
0 

0.
0 

0.
0 

0.
0 

0.
0 

M
is

ce
lla

n
e

o
u

s 

0.
0 

-·
--

··
-·

·-
·-

••
*
*
*
*
*
*
*
*
*
*
*
*
*
*
 

C
h

a
n

g
e

s 
F

ro
m

 F
Y

20
22

 M
a

n
a

g
e

m
e

n
t 

P
la

n 
T

o 
F

Y
20

23
 G

o
ve

rn
o

r 
**

**
**

**
**

**
**

**
**

**
**

**
*-

**
**

**
*-

**
* 

T
ra

n
sf

e
r 

A
la

sk
a

 E
d

u
ca

ti
o

n
 G

ra
n

ts
 f

ro
m

 P
ro

g
ra

m
 A

d
m

in
is

tr
a

ti
o

n
 a

n
d

 O
p

e
ra

ti
o

n
s 

T
ri

n 
5,

84
1.

8 
0.

0 
0.

0 
0.

0 
0.

0 
0.

0 
5,

84
1.

8 
0.

0 
12

26
 H

ig
h 

E
d 

5.
84

1.
8 

T
ra

n
sf

e
r 

th
e

 A
la

sk
a

n
 E

du
ca

tio
n 

G
ra

nt
 P

ro
gr

am
 t

o 
a 

n
e

w
 c

o
m

p
o

n
e

n
t t

o 
im

p
ro

ve
 b

u
d

g
e

t t
ra

ns
pa

re
nc

y.
 T

h
e

 A
la

sk
a 

E
du

ca
tio

n 
G

ra
nt

 p
ro

gr
am

 w
a

s 
fo

rm
er

1y
 

bu
dg

et
ed

 w
ith

in
 t

he
 P

ro
gr

am
 A

dm
in

is
tr

at
io

n 
&

 O
pe

ra
tio

ns
' c

om
po

ne
nt

. 
T

h
e

 fo
rm

er
 b

ud
ge

t 
st

ru
ct

ur
e 

in
fla

te
d 

th
e 

P
ro

gr
am

 A
dm

in
is

tr
at

io
n 

&
 O

pe
ra

tio
ns

' b
u

d
g

e
t a

nd
 

pe
rp

et
ua

te
d 

th
e 

m
is

u
n

d
e

rs
ta

n
d

in
g

 t
h

a
t 

th
is

 a
ut

ho
ri

ty
 is

 p
a

rt
 o

f A
C

P
E

 o
pe

ra
tio

ns
. 

T
h

is
 s

tr
uc

tu
re

 c
ha

ng
e 

se
ts

 th
es

e 
g

ra
n

ts
 in

 a
 s

ta
nd

-a
lo

ne
 c

o
m

p
o

n
e

n
t 

an
d 

R
es

ul
ts

 
D

el
iv

er
y 

U
ni

t 
(R

D
U

) 
tit

le
d

 S
ta

te
 F

in
an

ci
al

 A
id

 P
ro

gr
am

s 
w

hi
ch

 d
ea

r1
y 

id
en

tif
ie

s 
th

em
 a

s 
st

at
e 

ed
uc

at
io

na
l 

fin
an

ci
al

 a
id

 t
o 

be
 u

se
d 

fo
r 

h
ig

h
e

r 
ed

uc
at

io
n 

a
n

d
 

p
o

st
se

co
n

d
a

ry
 p

ro
g

ra
m

s 
in

 A
la

sk
a

 a
n

d
 p

ro
vi

de
 f

o
r 

m
or

e 
tr

an
sp

ar
en

cy
 a

n
d

 o
ve

rs
ig

ht
 f

o
r 

th
es

e 
pa

ss
-t

hr
ou

gh
 g

ra
nt

s.
 T

h
e

 A
la

sk
a 

P
er

fo
rm

an
ce

 S
ch

ol
ar

sh
ip

 
co

m
p

o
n

e
n

t i
s 

al
so

 lo
ca

te
d 

u
n

d
e

r 
th

e
 S

ta
te

 F
in

an
ci

al
 A

id
 P

ro
gr

am
s 

R
D

U
. 

R
e

p
la

ce
 A

u
th

o
ri

ty
 U

n
a

va
ila

b
le

 d
u

e
 t
o

 A
la

sk
a

 C
o

n
st

it
u

ti
o

n
 A

rt
ic

le
 IX

 S
e

ct
io

n
 1

7
(d

) 

10
04

 G
en

 F
un

d 
1

2
2

6
 H

ig
h 

E
d 

F
nd

C
hg

 
0.

0 
0.

0 
0.

0 
5.

84
1.

8 
-5

,8
41

.8
 

0
.0

 
0.

0 
0.

0 

T
h

e
 e

n
a

ct
m

e
n

t o
f A

rt
id

e
 IX

, 
S

ec
tio

n 
17

(d
) 

o
f t

he
 A

la
sk

a 
C

on
st

itu
tio

n 
tr

an
sf

er
re

d 
av

ai
la

bl
e 

ba
la

nc
es

 o
f f

un
ds

 u
se

d 
by

 t
hi

s 
ap

pr
op

ri
at

io
n 

to
 t

h
e

 C
on

st
itu

tio
na

l 
B

ud
ge

t 
R

e
se

rv
e

 F
un

d 
(C

B
R

);
 a

 p
ro

ce
ss

 c
om

m
on

ly
 r

ef
er

re
d 

to
 a

s 
th

e 
"C

B
R

 s
w

ee
p"

. 
B

ud
ge

t a
ut

ho
ri

ty
 t

h
a

t 
ca

n
n

o
t 

be
 s

at
is

fie
d 

w
ith

 p
ro

je
ct

ed
 f

is
ca

l 
ye

a
r 

20
23

 
re

ve
nu

e 
co

lle
ct

io
ns

 a
re

 r
ep

la
ce

d 
w

ith
 u

nr
es

tr
ic

te
d 

ge
ne

ra
l f

u
n

d
s 

to
 e

ns
ur

e 
co

nt
in

ui
ty

 o
f 

se
rv

ic
e.

 

0.
0 

T
o

ta
ls

 
5,

84
1.

8 
0.

0 
0.

0 
0.

0 
0.

0 
0.

0 
5,

84
1.

8 

0.
0 

0.
0 

P
o

si
ti

o
n

s 
P

F
T

 
P

P
T

 

0 
0 

0 
0 

0 
0 

0 
0 

F
Y

20
23

 G
ov

er
no

r 
D

ep
ar

tm
en

t o
f E

du
ca

tio
n 

an
d 

E
ar

ly
 D

ev
el

op
m

en
t 

R
el

ea
se

d 
D

ec
em

be
r 

15
, 

20
21

 
P

a
g

e
4

 

E
X

H
IB

IT
 5

 
P

ag
e 

4 
o

f 5
 

·,_
 

N
P

 0 0 

• 
0 0 

• 

00
02

09

Exc. 74



C
o

m
p

o
n

e
n

t:
 

A
la

sk
a 

E
du

ca
tio

n 
G

ra
nt

s 
(3

34
0)

 

Li
ne

 
N

u
m

b
e

r 
L

in
e

 N
a

m
e

 
7

0
0

0
 

G
ra

nt
s,

 B
en

ef
its

 

L
in

e
 It

em
 D

et
ai

l (
16

76
) 

D
e

p
a

rt
m

e
n

t o
f 

E
d

u
ca

ti
o

n
 a

n
d

 E
a

rl
y 

D
e

ve
lo

p
m

e
n

t 
G

ra
n

ts
, 

B
e

n
e

fi
ts

 

O
b

je
ct

 C
la

ss
 

S
e

rv
ic

in
g

 A
g

e
n

cy
 

E
xp

la
n

a
ti

o
n

 

70
00

 G
ra

n
ts

, 
B

e
n

e
fi

ts
 D

e
ta

il 
T

o
ta

ls
 

70
02

 
B

en
ef

its
 

A
la

sk
a 

E
du

ca
tio

n 
G

ra
nt

 a
w

ar
ds

. 

F
Y

20
23

 G
ov

er
no

r 
D

ep
ar

tm
en

t o
f E

du
ca

tio
n 

an
d 

E
ar

ly
 D

ev
el

op
m

en
t 

FY
20

21
 A

ct
ua

ls
 

0.
0 

FY
20

21
 A

ct
ua

ls
 

0.
0 

0.
0 

FY
20

22
 

FY
20

23
 G

ov
er

no
r 

M
an

ag
em

en
t P

la
n 

0.
0 

5,
84

1.
8 

FY
20

22
 

FY
20

23
 G

ov
er

no
r 

M
an

a 
em

en
t P

la
n 

0.
0 

5,
84

1.
8 

0.
0 

5,
84

1.
8 

R
el

ea
se

d 
D

ec
em

be
r 

15
, 

20
21

 
P

ag
e 

5 

E
X

H
IB

IT
 5

 
P

ag
e 

5 
o

f 5
 

• • 

00
02

10

Exc. 75



Source 

• • LAWS OF ALASKA 

2021 

SECOND SPECIAL SESSION 

CCS HB 69(brf sup maj fld H/S) 

AN ACT 

Chapter No. 

Making appropriations for the operating and loan program expenses of state government and 
for certain programs; capitalizing funds; amending appropriations; making capital 
appropriations, supplemental appropriations, and reappropriations; and providing for an 
effective date. 

BE IT ENACTED BY THE LEGISLATURE OF THE ST ATE OF ALASKA: 

THE ACT FOLLOWS ON PAGE 1 

Enrolled HB 69 

EXHIBIT 6 
Page 1 of 4 
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I 

I I 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

33 

• Appropriation 

Allocations Items Funds 

Other 

Funds 

The amount allocated for Museum Operations includes the unexpended and unobligated 

balance on June 30, 2021, of program receipts from museum gate receipts. 

Online with Libraries (OWL) 477,700 

Live Homework Help 138,200 

Andrew P. Kashevaroff 1,365,100 

Facilities Maintenance 

Broadband Assistance Grants 7,797,900 

Alaska Commission on Postsecondary 

Education 

Program Administration & 

Operations 

WW AMI Medical Education 

16,494,600 

3,258,000 

Alaska Performance Scholarship Awards 

Alaska Performance 

Scholarship Awards 

Alaska Student Loan Corporation 

11,750,000 

Loan Servicing 9, 936,500 

19,752,600 

11,750,000 

9,936,500 

***** ***** 

9,666,100 

11,750,000 

* * * * * Department of Environmental Conservation * * * * * 

* * * * * 
Administration 

Office of the Commissioner 

Administrative Services 

1,071,500 

5,648,200 

* * * * * 
9,551,100 4,472,700 

10,086,500 

9,936,500 

5,078,400 

The amount allocated for Administrative Services includes the unexpended and unobligated 

balance on June 30, 2021, of receipts from all prior fiscal years collected under the 

Department of Environmental Conservation's federal approved indirect cost allocation plan 

for expenditures incurred by the Department of Environmental Conservation. 

State Support Services 

DEC Buildings Maintenance and 

Operations 

DEC Buildings Maintenance 

CCS HB 69(brf sup ma_j fld H/S), Sec. 1 

2,831,400 

657,000 

-12-

657,000 657,000 

EXHIBIT6 
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) • "ew 

2 Operating Legislation Total 

3 1145 Art in Public Places Fund 30,000 0 30,000 

4 1151 Technical Vocational Education 490,800 -27,400 463,400 

5 Program Receipts 

6 1226 Alaska Higher Education 21,502,300 0 21,502,300 

7 Investment Fund 

8 ***Total Agency Funding*** 365,538,400 506, 100 366,044,500 

9 Department of Environmental Conservation 

10 1002 Federal Receipts 25,450,000 0 25,450,000 

11 1003 General Fund Match 4,930,900 0 4,930,900 

12 1004 Unrestricted General Fund 12,723,700 0 12,723,700 

13 Receipts 

14 1005 General Fund/Program Receipts 9,049,500 0 9,049,500 

15 1007 Interagency Receipts 1,605,400 0 1,605,400 

16 1018 Exxon Valdez Oil Spill Trust-- 6,900 0 6,900 

17 Civil 

18 1052 Oil/Hazardous Release Prevention 15,751,200 0 15,751,200 

19 & Response Fund 

20 1055 lnteragency/Oil & Hazardous 401,300 0 401,300 

21 Waste 

22 1061 Capital Improvement Project 3,608,900 0 3,608,900 

23 Receipts 

24 1093 Clean Air Protection Fund 4,632,500 0 4,632,500 

25 1108 Statutory Designated Program 78,600 0 78,600 

26 Receipts 

27 1166 Commercial Passenger Vessel 1,527,400 0 1,527,400 

28 Environmental Compliance Fund 

29 1205 Berth Fees for the Ocean Ranger 2,432,900 0 2,432,900 

30 Program 

31 1230 Alaska Clean Water 817,600 0 817,600 

32 Administrative Fund 

33 1231 Alaska Drinking Water 410,600 0 410,600 

CCS HB 69(brf sup maj tld HIS), Sec. 3 
-47-
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• • 
reclamation trust fund income account (AS 37.14.800(a)) to the mine reclamation trust fund 

2 operating account (AS 37.14.800(a)). 

3 (k) Twenty-five percent of the donations received under AS 43.23.230(b), estimated 

4 to be $275,000, is appropriated to the education endowment fund (AS 43.23.220). 

5 (/) The amount received by the Alaska Commission on Postsecondary Education as 

6 repayment of WWAMI medical education program loans, estimated to be $504,044, is 

7 appropriated to the Alaska higher education investment fund (AS 37.14.750). 

8 (m) The unexpended and unobligated balance of the large passenger vessel gaming 

9 and gambling tax account (AS 43.35.220) on June 30, 2022, estimated to be $0, is 

I 0 appropriated to the general fund. 

11 (n) The sum of $250,000,000 is appropriated from federal receipts received from sec. 

12 990 I, P.L. 117-2 (Subtitle M-Coronavirus State and Local Fiscal Recovery Funds, 

13 American Rescue Plan Act of 2021) to the general fund for general fund revenue replacement. 

14 *Sec. 72. LEGISLATIVE COUNCIL. Section 40, ch. 8, SLA 2020, is amended to read: 

15 Sec. 40. LEGISLATIVE COUNCIL. The sum of $3,500,000 [$2,500,000] is 

16 appropriated from the general fund to the Legislative Council for the Redistricting 

17 Board for operations for the fiscal years ending June 30, 2021, [AND] June 30, 2022,,, 

18 and June 30, 2023. 

19 * Sec. 73. RETIREMENT SYSTEM FUNDING. (a) The sum of $193,494,000 is 

20 appropriated from the general fund to the Department of Administration for deposit in the 

21 defined benefit plan account in the public employees' retirement system as an additional state 

22 contribution under AS 39.35.280 for the fiscal year ending June 30, 2022. 

23 (b) The sum of $97,699,500 is appropriated from the general fund to the Department 

24 of Administration for deposit in the defined benefit plan account in the public employees' 

25 retirement system as an additional state contribution under AS 39.35.280 for the fiscal year 

26 ending June 30, 2022. 

27 (c) The sum of $142,665,000 is appropriated from the general fund to the Department 

28 of Administration for deposit in the defined benefit plan account in the teachers' retirement 

29 system as an additional state contribution under AS 14.25.085 for the fiscal year ending 

30 June 30, 2022. 

31 (d) The sum of $4, 185,000 is appropriated from the general fund to the Department of 

Enrolled HB 69 -160-
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Page 4 of 4 

000214

Exc. 79



THE STATE 
0~LASKA 

GOVERNOR MICHAEL J. DUNLEAVY 

July 12, 2019 

The Honorable Natasha von Imhof 
Co-Chair, Senate Finance Committee 
Alaska State Legislature 
State Capitol, Room 516 
Juneau, AK 99801-1182 

The Honorable Neal Foster 
Co-Chair, House Finance Committee 
Alaska State Legislature 
State Capitol, Room 505 
Juneau, AK 99801-1182 

Office of the Governor 
OFFICE OF MANAGEMENT AND BUDGET 

Doru1a Arduin, Director 

Court Plaza Building 
240 Main Street. Suite 801 

Juneau, Alaska 99811 ·0020 
Main: 907.465.4660 

Fax: 907.465.2090 

The Honorable Bert Stedman 
Co-Chair, Senate Finance Committee 
Alaska State Legislature 
State Capitol, Room 518 
Juneau, AK 99801-1182 

The Honorable Jennifer Johnston 
Vice Chair, House Finance Committee 
Alaska State Legislature 
State Capitol, Room 501 
Juneau, AK 99801-1182 

Dear Co-Chairs and Vice Chair of the House and Senate Finance Committees, 

As you are aware, the Legislature was unable to achieve a three-fourths vote to reverse the sweep of 
money in the general fund and sub-funds of the general fund available for appropriation at the end of 
each fiscal year, into the Constitutional Budget Reserve Fund (CBRF). This requirement is found under 
Article IX, Section 17(d) of the Alaska Constitution. As a result, the staff of the Office of Management 
and Budget, the Division of Finance, and the Department of Law went through the arduous process of 
establishing a framework and guidelines to be applied to every single fund to determine whether the 
fund is subject to the constitutional sweep. Hundreds of hours of staff time were spent making these 
determinations. The Governor was not involved in this process; no political Influence took place when 
making these determinations. 

The CBRF was esta"blished by constitutional amendment in 1990 in Article IX, Section 17 of the Alaska 
Constitution. There are four subsections to this constitutional amendment: 

(a) Revenue into the CBRF - money received from the termination of administrative and judicial 
proceedings involving mineral revenues is deposited into the CBRF; 

• (b) Expenditures from the CBRF by majority vote - only if "the amount available for 
appropriation for a fiscal year is less than the amount appropriated for the previous fiscal year" 
and the appropriation Is limited to the amount necessary to make total appropriations equal to 
the amount appropriated In the previous year; 
(c) Expenditures from the CBRF by a three-fourths vote ofthe members of each house -the 
Legislature can appropriate from the fund for any public purpose if such a supermajority vote is 
obtained; 

• (d) Repayment requirement - "If an appropriation is made from the budget reserve fund, until 
the amount appropriated is repaid, the amount of money in the general fund avallable for 
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appropriation at the end of each succeeding fiscal year shall be deposited in the budget 
reserve fund. The legislature shall implement this subsection by law." 

The language of Article IX, Section 17(d) guided the framework for establishing the criteria used to 
evaluate each fund. The following guidelines were used to evaluate each fund: 

• All financial assets outside of the permanent fund and the constitutional budget reserve are 
considered to be part of the general fund, not simply the accounts and funds managed directly 
by the Division of Finance and Treasury. 

• Funds for which the legislature has retained the power to appropriate from and that are not 
available to pay expenditures without further legislative appropriation are subject to the sweep 
unless a constitutionally dedicated fund or not in the general fund; 

• Funds that list purposes for which money in the fund can be used but still require a second 
appropriation to spend from the fund are subject to the sweep unless a constitutionally 
dedicated fund or not in the general fund; 
Money in funds that is already validly appropriated to a particular purpose are not subject to the 
sweep; 
Federal funds are not subject to the sweep; 
Other trust funds such as the Public Employees Retirement Fund that can only be used for a 
specific stated purpose under law such as constitutionally permissible dedicated funds and 
pension funds are not subject to the sweep; 
Donations - the portion of a fund that comprises money donated to a fund for a particular 
purpose should not be included in the sweep; 

• Public corporation accounts/funds are not subject to the sweep unless the money is in an 
account or fund that cannot be accessed by the corporation without an additional legislative 
appropriation (e.g. the Power Cost Equalization Endowment fund); 
Receipts subject to refund (e.g. Alaska Marine Highway, University tuition or student housing) 
are not subject to the sweep. 

Attached, please find the finalized list with the determination on what funds will sweep to the CBRF and 
what monies will remain in the fund in which they currently reside. The effective date of the sweep is 
June 30, 2019; however, the deposit of swept funds into the CBRF will not take place until late August
early September timeframe to allow for the close out of FY2019 expenditures. 

Please do not hesitate to contact the Office of Management and Budget should you or your staff have 
any questions. 

Sincerely, 

Donna Arduin 
Director 
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Enclosure 
1. Funds Subject to Sweep 

cc. Honorable Cathy Giessel, President, Alaska State Senate 
Honorable Bryce Edgmon, Speaker, House of Representatives 
Honorable Kevin Clarkson, Attorney General, Department of Law 
Mr. David Teal, Director, Legislative Finance Division 
Ms. Suzanne Cunningham, Director, Governor's Legislative Office 
Mr. Hans Zigmund, Director, Division of Finance 

• 
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1005 General Fund/Program Receipts 

1044 AK Debt Retirement Fund 
_1_04_9 ___ T_r_a_in_ing and Building Fund 

1052 

1054 

1076 

1082 
1109 
1139 
1140 

1141 

Oil and Hazardous Substance Release Prevention 
Mitigation Account 

State Employment & Training Program 

Marine Highway System Fund 

Vessel RP.placement Fund 
Test Fisheries Receipts 
AHFC Dividend 
AIDEA Dividend 

RCA Re9eipts 

1150 ASLC Dividend 

1151 

1153 

1154 

1155 

1156 

1157 

1162 

Technical Vocational Education Program Account 

State Land Disposal Income Fund 

Shore Fisheries Development Lease Program 

Timber Sale Receipts 

Receipt Supported Services 
Workers Safety and Compensation Administration 
Account 

Alaska Oil & Gas Conservation Commission Rcpts 

• 
AS 37.05.142-.146, AS 
37.10.050-.060 
AS 37.15.011 
AS 23.20.130 
AS 46.08.010-.040, AS 

43.55.201 &.300 
AS43.40.005-.007 

AS 23.15.625 AS 37.05.146 

AS 19.65.060, AS 37.05.550 

AS 37.05.550 
AS 16.05.050(a)(14) 

AS 37.05.146(c)(22), AS 
42.05.254 

AS 23.15.830 AS 37.10.200 

AS 38.04.022(a), AS 
37.05.146(b) 
AS 38.05.082 AS 
37.05.146(b) 
AS 38.05.110 AS 
37.05.146(b) 
AS 37.05. 142 through 146 
AS 23.05.067(e) AS 18.60, 

AS 23.30 
AS 31.05.093, AS 
37.05.146(c)(23) 

1166 
Commercial Passenger Vessel Environmental Compliance AS 

46
.
03

.4
60

_.4
90 

Fund 
1168 Tobacco Use Education and Cessation Fund 
1169 PCE Endowment Fund 

1172 Building Safety Account 

1173 Miscellaneous Earnings 

AS 37.05.580 
AS 42.45.010-.085 
AS 44.31.025 AS 
37.05.146(c)(53) 

1180 Alcohol & Other Drug Abuse Treatment & Prevention Fund AS 43.60.050 

1195 
1197 

Snow Machine Reg~is_tr_a_tio_n_R_e_c_e~ip_ts ________ -,.-A..,,.S_2_8_.3_9_.0_1_0_-2_5_0 ___ _ 
Alaska Capital Income Fund AS 37.05.565 

1200 Vehicle Rental Tax Receipts AS 43.52.080 

1201 Commercial Fisheries Entry Commission Receipts 

1203 Workers' Compensation Benefits Guaranty Fund 
1211 Cruise Ship Gambling Tax 
1213 Alaska Housing Capital Corporation Receipts 
1214 Whittier Tunnel Toll Receipts 
1218 146(c)code 

Civil Legal Services Fund -------· 1221 

AS 16.43, AS 16.05.490, 
AS16.05.530, AS 
37.05.146(c)(29) 
AS 23.30.082 

23 USC 129(a)(3) 
AS 37.05.146(c) 
AS 37.05.590 
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1226 

1234 

1237 

1243 
1246 

1247 

1248 
1249 
1254 
3200 

3205 

3221 
3222 
3223 
3225 
3233 
3388 
3389 
N/A 

• 
Alaska Higher Education Investment Fund 

• 
AS 37.14.750 (fund) 

AS 14.43 (program) 
License Plates AS 28.10.421 
Vocational Rehabilitation Small Bus. Enterprise Revolving AS 

23
.
15

.
130 Fd 

Statutory Budget Reserve Fund 
Recidivism Reduction Fund 

Medicaid Monetary Recoveries 

Alaska Comprehensive Health Insurance Fund 
Motor Fuel Tax Receipts 
Marijuana Education and Treatment Fund 
Statutory Budget Reserve Fund 
Alaska Historical Commission Receipts Account (Partially 
Sweep) 
Originator Surety Fund 
Trauma Care Fund (Partially Sweep) 
Abandoned Vehicle Fund 
AMHS Capitalization 
Fish and Game Civil Fines & Penalties 
$.01 Per Barrel of Oil Produced Surchar e 
$.04 Per Barrel of Oil Produced Surcharge 

AS 37.05.540 
AS 43.61.010 
37.05.146(c)(59) and AS 

09.58 and AS 47.05.210 
AS 21.55.430(a) 
AS 43.40.010(f)(g)U) 
AS 43.61.010(f) 

Reappropriations of FY19 Operating~A~p~p_r_o~pr_ia_t_io_n_s ____________ _ 
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AK Higher Education Investment 

Net Asset Value 

Cash and Cash Equivalents 

As of the Month Ending 

June 28, 2019 

Short-term Fixed Income Pool {Internally Managed) 
ST Liquidity {Internally Managed} 

Total Cash and Cash Equivalents 

Fixed Income Securities 
Interim-term {Internally Managed) 
Broad-term (Internally Managed) 
High Yield {Internally Managed) 

Total fixed Income Securities 

Broad Domestic Equity 

SSgA Russell 3000 

Total Broad Domestic Equity 

Global Equity Ex-U.S. 
SOA International Equity Pool 

Total Global Equity Ex-U.S. 

Real Assets 
Real Estate Investment Trust Pool {Internally Managed) 

Total Real Assets 

Receivables and Payables 

Income Receivable/Payable 

Payable To/From 
Total Receivables and Payables 

Total Assets 

$ 

$ 

• 

41,044.35 

41,044.35 

106,588,313.88 

106,588,313 .88 

139,270,385.56 

139,270,385.56 

84,440,912. 70 

84,440,912. 70 

16, 751,691.60 

16, 751,691.60 

12.82 

12.82 

347,092,360.91 
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• • 
AK Higher Education Investment 

Schedule of Investment Income (Loss) and Changes in Invested Assets 
As of the Month Ending 

June 28, 2019 

1-Month 
Cash and Cash Equivalents 

Short-term Fixed Income Pool {Internally Managed) $ 12.82 $ 
ST Liquidity {Internally Managed} 

12.82 
Fixed Income Securities 

Interim-term {Internally Managed) 
Broad-term {Internally Managed) 1,513,707.88 
High Yield {Internally Managed) 

1,513,707.88 
Broad Domestic Equity 

SSgA Russell 3000 9,157,838.40 
9,157,838.40 

Global Equity Ex-U.S. 
SOA International Equity Pool 4, 723,441.33 

4, 723,441.33 

Real Assets 
Real Estate Investment Trust Pool (Internally Managed) 234,114.44 

234,114.44 

Total Investment Income (Loss) $ 15,629,114.87 $ 

Payable To/From 

Total Invested Assets, Beginning of Period 331,746,228.37 

Net Contribution (Withdrawal) (282,982.33) 

Total Assets $ 347,092,360.91 $ 

Fiscal YTD 

1,379.05 

1,379.05 

8,020,278.44 
27,792.47 

8,048,070.91 

12,211,276.42 
12,211,276.42 

1,336,255.46 
1,336,255.46 

2,081,407. 77 
2,081,407.77 

23,678,389.61 

344,265,007 .31 

(20,851,036.01) 

347,092,360.91 
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HOUSE BILL NO. 130 

IN THE LEGISLATURE OF THE ST A TE OF ALASKA 

THIRTY-FIRST LEGISLATURE - FIRST SESSION 

BY THE HOUSE RULES COMMITTEE BY REQUEST OF THE GOVERNOR 

Introduced: 4/12/19 
Referred: House Special Committee on Energy, Education, Community and Regional Affairs, Judiciary, 
Finance 

ABILL 

FOR AN ACT ENTITLED 

1 "An Act relating to the community assistance fund and to community assistance; 

2 repealing the civil legal services fund, power cost equalization endowment fund, power 

3 cost equalization and rural electric capitalization fund, curriculum improvement and 

4 best practices fund, and Alaska higher education investment fund; disposing of 

5 proceeds; and providing for an effective date." 

6 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA: 

7 *Section 1. AS 14.43.825(f) is amended to read: 

8 (f) Payment of a scholarship is subject to appropriation [AND THE 

9 AVAILABILITY OF FUNDS FOR EXPENDITURE UNDER AS 37.14.750]. If 

10 insufficient funds are appropriated [OR AVAILABLE] in a fiscal year to pay all 

11 eligible scholarships, the commission may not award a scholarship to a new applicant, 

12 and the commission shall pay existing awards on a pro rata basis for that fiscal year. 

13 *Sec. 2. AS 14.43.915(a) is amended to read: 
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(a) The Alaska education grant account is created as an account in the general 

2 fund. The department may seek appropriations to fund grants and awards from 

3 this account [MONEY MAY BE APPROPRIATED TO THE ACCOUNT FROM 

4 THE ALASKA HIGHER EDUCATION INVESTMENT FUND UNDER 

5 AS 37.14.750 AND FROM OTHER SOURCES]. The commission may use the 

6 money in the account to pay grants awarded under AS 14.43.400 - 14.43.420 and to 

7 pay the cost of administration of the Alaska education grant program created under 

8 AS 14.43.400. 

9 *Sec. 3. AS 14.43.915(b) is amended to read: 

IO (b) The Alaska performance scholarship award account is created as an 

I I account in the general fund. The department may seek appropriations to fund 

12 awards from this account [MONEY MAY BE APPROPRIATED TO THE 

13 ACCOUNT FROM THE ALASKA HIGHER EDUCATION INVESTMENT FUND 

14 UNDER AS 37.14.750 AND FROM OTHER SOURCES). The commission may use 

15 the money in the account to pay scholarships awarded to students under AS 14.43.810 

16 - 14.43.849. 

17 *Sec. 4. AS 14.43.915(c) is amended to read: 

18 (c) Of the total amount available annually to the commission for payment of 

19 grants under AS 14.43.400 - 14.43.420 and for payment of scholarships under 

20 AS 14.43.810 - 14.43.849, one-third of the combined amount in the accounts 

21 established under (a) and (b) of this section shall be available solely for payment of 

22 grants awarded under AS 14.43.400 - 14.43.420. The commission shall annually 

23 allocate to all qualified applicants for scholarships awarded under AS 14.43.810 -

24 14.43.849 two-thirds of the combined amount in the accounts. If an insufficient 

25 number of qualified applicants are awarded grants under AS 14.43.400 - 14.43.420 or 

26 scholarships under AS 14.43.810 - 14.43.849, or both, before the end of that fiscal 

27 year, the commissioner shall redeposit the remaining funds into the relevant account 

28 [INTO THE ALASKA HIGHER EDUCATION INVESTMENT FUND 

29 ESTABLISHED UNDER AS 37.14.750). 

30 * Sec. 5. AS 29.60.850 is repealed and reenacted to read: 

31 Sec. 29.60.850. Community assistance. The legislature may appropriate funds 
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for the purpose of community assistance. 

2 * Sec. 6. AS 29.60.855(a) is amended to read: 

3 (a) The basic amount used for determining the basic community assistance 

4 payment for a fiscal year is $300,000. However, if the amount appropriated 

5 [AV AI LAB LE] for payments for that fiscal year under AS 29.60.850 

6 [AS 29.60.850(c)] is less than the amount necessary to make the payments under (b) 

7 of this section, the department shall reduce the basic amount pro rata. 

8 *Sec. 7. AS 29.60.860(a) is amended to read: 

9 (a) Subject to (b) of this section, if the amount appropriated [AVAILABLE] 

10 for distribution under AS 29.60.850 [AS 29.60.850(c)] exceeds the amount needed to 

11 fully fund all the basic community assistance payments, the excess amount 

12 [BALANCE] shall be distributed on a per capita basis to municipalities, to reserves, 

13 and to communities in the unorganized borough. 

14 *Sec. 8. AS 37.05.530(g) is amended to read: 

15 (g) The provisions of this subsection apply to amounts received by the state 

16 under 42 U.S.C. 6506a(l) or former 42 U.S.C. 6508, as follows: 

17 ( 1) amounts received and not appropriated for grants to municipalities 

18 under ( d) of this section shall be deposited at the end of each fiscal year as follows: 

19 (A) 25 percent of amounts received by the state during that 

20 fiscal year under 42 U.S.C. 6506a(/) or former 42 U.S.C. 6508 to the principal 

21 of the Alaska permanent fund; and 

22 (B) .5 percent of amounts received by the state during that 

23 fiscal year under 42 U.S.C. 6506a(/) or former 42 U.S.C. 6508 to the public 

24 school trust fund (AS 3 7 .14.11 O); 

25 (2) if, after making the grants under ( d) of this section, the amounts 

26 remaining are insufficient to make payment in full of the deposits required by (l)(A) 

27 and (B) of this subsection, the deposits shall be allocated pro rata between the fund 

28 deposits; 

29 (3) the amounts remaining after the making of the payment of the 

30 deposits in full to the Alaska permanent fund and the public school trust fund under 

31 (2) of this subsection may be appropriated 
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2 

3 

4 

5 

6 

[(A) FIRST,] to each of the funds described in ( 1 )(A) and (B) 

of this subsection to recover amounts not paid to those funds on or after 

September 1, 2006, because of deficiencies in making the payments required 

by (2) of this subsection; [AND 

(B) AFTER APPROPRIATIONS AUTHORIZED BY (A) OF 

THIS PARAGRAPH, TO THE POWER COST EQUALIZATION AND 

7 RURAL ELECTRIC CA PIT ALIZA TION FUND (AS 42.45.100);] 

8 (4) the amounts remaining [AFTER ANY APPROPRIATION TO 

9 THE POWER COST EQUALIZATION AND RURAi, ELECTRIC 

10 CAPITALIZATION FUND] shall lapse into the general fund for use by the state for 

11 the following facilities and services: planning; construction, maintenance, and 

12 operation of essential public facilities; and other necessary public services. 

13 *Sec. 9. AS 42.05.141(b) is amended to read: 

14 (b) The commission shall perform the duties assigned to it under 

15 AS 42.45.100 - 42.45.180 [AS 42.45. I 00 - 42.45.190]. 

16 * Sec. 10. AS 42.45. I 00 is repealed and reenacted to read: 

17 Sec. 42.45.100. Power cost equalization and rural electric capitalization 

18 program. The legislature may appropriate funds for the purpose of equalizing power 

19 cost a kilowatt-hour statewide at a cost close to or equal to the mean of the cost a 

20 kilowatt-hour in Anchorage, Fairbanks, and Juneau by paying money to eligible 

21 electric utilities in the state. 

22 *Sec. 11. AS 42.45.180(a) is amended to read: 

23 (a) The authority may make a grant from legislative appropriations [THE 

24 FUND] for an eligible utility for a small power project that will reduce the cost of 

25 generating or transmitting power to the customers of the utility. The amount of the 

26 grant may not exceed 75 percent of the cost of the project. The authority may not 

27 make a grant under this section unless the eligible utility has secured financing for 25 

28 percent of the cost of the project [FROM A SOURCE OTHER THAN THE POWER 

29 COST EQUALIZATION AND RURAL ELECTRIC CAPITALIZATION FUND], as 

30 provided under (c) of this section. 

31 * Sec.12. AS 42.45.180(c) is amended to read: 
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(c) In determining whether an eligible utility has secured financing for 25 

2 percent of the cost of the project [FROM A SOURCE OTHER THAN THE POWER 

3 COST EQUALIZATION AND RURAL ELECTRIC CAPITALIZATION FUND], 

4 the authority shall accept solicited and unsolicited proposals for third party financing 

5 or for a joint venture between the utility and an entity from the private sector provided 

6 that the private sector participant has 

7 (I) a valid state business license; 

8 (2) a resolution or letter of agreement executed by the eligible utility 

9 agreeing to participation by the private sector participant; 

I 0 (3) a business plan that illustrates how the proposed project will reduce 

11 the cost of generating or transmitting power to the customers of the utility. 

12 * Sec.13. AS 43.77.045(a), as amended by sec. 32, ch. IOI, SLA 2018, is amended to read: 

13 (a) A person engaged in a floating fisheries business is allowed a credit 

I 4 against the tax due under this chapter for contributions of cash or equipment accepted 

I 5 for 

I 6 (I) direct instruction, research, and educational support purposes, 

I 7 including library and museum acquisitions, and contributions to endowment, by an 

I 8 Alaska university foundation, by a nonprofit, public or private, Alaska two-year or 

I 9 four-year college accredited by a national or regional accreditation association, or by a 

20 public or private nonprofit elementary or secondary school in the state; 

21 (2) secondary school level vocational education courses, programs, and 

22 facilities by a school district in the state; 

23 (3) vocational education courses, programs, and facilities by a state-

24 operated vocational technical education and training school; 

25 (4) a facility by a nonprofit, public or private, Alaska two-year or four-

26 year college accredited by a national or regional accreditation association or by a 

27 public or private nonprofit elementary or secondary school in the state; 

28 (5) Alaska Native cultural or heritage programs and educational 

29 support, including mentoring and tutoring, provided by a nonprofit agency for public 

30 school staff and for students who are in grades kindergarten through 12 in the state; 

3 I (6) education, research, rehabilitation, and facilities by an institution 
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that is located in the state and that qualifies as a coastal ecosystem learning center 

2 under the Coastal America Partnership established by the federal government; 

3 (7) [THE ALASKA HIGHER EDUCATION INVESTMENT FUND 

4 UNDER AS 37.14.750; 

5 (8)] funding a scholarship awarded by a nonprofit organization to a 

6 dual-credit student to defray the cost of a dual-credit course, including the cost of 

7 (A) tuition and textbooks; 

8 (B) registration, course, and programmatic student fees; 

9 (C) on-campus room and board at the postsecondary institution 

I 0 in the state that provides the dual-credit course; 

11 (D) transportation costs to and from a residential school 

12 approved by the Department of Education and Early Development under 

13 AS 14.16.200 or the postsecondary school in the state that provides the dual-

14 credit course; and 

15 (E) other related educational and programmatic costs; 

16 .(fil [(9)] constructing, operating, or maintaining a residential housing 

17 facility by a residential school approved by the Department of Education and Early 

18 Development under AS 14.16.200; 

19 !21 [(IO)] childhood early learning and development programs and 

20 educational support to childhood early learning and development programs provided 

21 by a nonprofit corporation organized under AS I 0.20, a tribal entity, or a school 

22 district in the state, by the Department of Education and Early Development, or 

23 through a state grant; 

24 !!fil. [(11 )] science, technology, engineering, and math programs 

25 provided by a nonprofit agency or a school district for school staff and for students in 

26 grades kindergarten through 12 in the state; and 

27 !!ll [(12)] the operation of a nonprofit organization dedicated to 

28 providing educational opportunities that promote the legacy of public service 

29 contributions to the state and perpetuate ongoing educational programs that foster 

30 public service leadership for future generations of residents of the state. 

31 * Sec. 14. AS 14.07.182; AS 37.05.146(c)(70), 37.05.590; AS 37.14.750; AS 42.45.070, 
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42.45.080, 42.45.085, 42.45.099, 42.45.180(b), 42.45.190; AS 43.20.014(a)(7); 

2 AS 43.55.019(a)(7); AS 43.56.018(a)(7); AS 43.65.018(a)(7); AS 43.75.018(a)(7); and 

3 AS 43.77.045(a)(7) are repealed. 

4 * Sec. 15. The uncodified law of the State of Alaska is amended by adding a new section to 

5 read: 

6 (a) The department of revenue shall make a good faith attempt to return unexpended 

7 donations to the Alaska higher education investment fund, repealed in sec. 14 of this Act, the 

8 power cost equalization fund, repealed in sec. 14 of this Act, and the power cost equalization 

9 and rural electric capitalization fund, repealed in sec. 10 of this Act, to the original donors. 

10 (b) The department of revenue shall place any unexpended amounts from the 

11 remaining funds, repealed by secs. 5 and 14 of this Act, into the general fund. 

12 * Sec. 16. The uncodified law of the State of Alaska is amended by adding a new section to 

13 read: 

14 TRANSITION. (a) Litigation, hearings, investigations, and other proceedings related 

15 to funds repealed by this Act continue in effect and may be completed notwithstanding the 

16 repeal. 

17 (b) Regulations adopted to implement a fund repealed by this Act remain in effect as 

18 issued, or until revoked, vacated, or otherwise modified under the provisions of this Act. 

19 (c) Contracts, rights, liabilities, and obligations created by a fund repealed by this Act, 

20 and in effect of the effective date of this Act, remain in effect notwithstanding this Act's 

21 taking effect. 

22 * Sec. 17. This Act takes effect July I, 2019. 
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SENATE BILL NO. 110 

IN THE LEGISLATURE OF THE STATE OF ALASKA 

THIRTY-FIRST LEGISLATURE - FIRST SESSION 

BY THE SENATE RULES COMMITTEE BY REQUEST OF THE GOVERNOR 

Introduced: 4/12/19 
Referred: Community and Regional Affairs, Finance 

ABILL 

FOR AN ACT ENTITLED 

"An Act relating to the community assistance fund and to community assistance; 

2 repealing the civil legal services fund, power cost equalization endowment fund, power 

3 cost equalization and rural electric capitalization fund, curriculum improvement and 

4 best practices fund, and Alaska higher education investment fund; disposing of 

5 proceeds; and providing for an effective date." 

6 BE IT ENACTED BY THE LEGISLATURE OF THE ST ATE OF ALASKA: 

7 *Section 1. AS 14.43.825(±) is amended to read: 

8 (f) Payment of a scholarship is subject to appropriation [AND THE 

9 AVAILABILITY OF FUNDS FOR EXPENDITURE UNDER AS 37.14.750]. If 

l 0 insufficient funds are appropriated [OR AVAILABLE] in a fiscal year to pay all 

11 eligible scholarships, the commission may not award a scholarship to a new applicant, 

12 and the commission shall pay existing awards on a pro rata basis for that fiscal year. 

13 *Sec. 2. AS 14.43.915(a) is amended to read: ' 
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(a) The Alaska education grant account is created as an account in the general 

2 fund. The department may seek appropriations to fund grants and awards from 

3 this account [MONEY MAY BE APPROPRIATED TO THE ACCOUNT FROM 

4 THE ALASKA HIGHER EDUCATION INVESTMENT FUND UNDER 

5 AS 37.14.750 AND FROM OTHER SOURCES]. The commission may use the 

6 money in the account to pay grants awarded under AS 14.43.400 - 14.43.420 and to 

7 pay the cost of administration of the Alaska education grant program created under 

8 AS 14.43.400. 

9 *Sec. 3. AS 14.43.915(b) is amended to read: 

10 (b) The Alaska performance scholarship award account is created as an 

I I account in the general fund. The department may seek appropriations to fund 

12 awards from this account [MONEY MAY BE APPROPRIATED TO THE 

I 3 ACCOUNT FROM THE ALASKA HIGHER EDUCATION INVESTMENT FUND 

14 UNDER AS 37.14.750 AND FROM OTHER SOURCES]. The commission may use 

15 the money in the account to pay scholarships awarded to students under AS 14.43.810 

16 - I 4.43.849. 

17 *Sec. 4. AS 14.43.915(c) is amended to read: 

18 (c) Of the total amount available annually to the commission for payment of 

19 grants under AS 14.43.400 - I 4.43.420 and for payment of scholarships under 

20 AS 14.43.810 - 14.43.849, one-third of the combined amount in the accounts 

21 established under (a) and (b) of this section shall be available solely for payment of 

22 grants awarded under AS 14.43.400 - I 4.43.420. The commission shall annually 

23 allocate to all qualified applicants for scholarships awarded under AS 14.43.810 -

24 14.43.849 two-thirds of the combined amount in the accounts. If an insufficient 

25 number of qualified applicants are awarded grants under AS 14.43.400 - 14.43.420 or 

26 scholarships under AS 14.43.810 - 14.43.849, or both, before the end of that fiscal 

27 year, the commissioner shall redeposit the remaining funds into the relevant account 

28 [INTO THE ALASKA HIGHER EDUCATION INVESTMENT FUND 

29 ESTABLISHED UNDER AS 37.14.750]. 

30 *Sec. 5. AS 29.60.850 is repealed and reenacted to read: 

31 Sec. 29.60.850. Community assistance. The legislature may appropriate funds 
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for the purpose of community assistance. 

2 *Sec. 6. AS 29.60.855(a) is amended to read: 

3 (a) The basic amount used for determining the basic community assistance 

4 payment for a fiscal year is $300,000. However, if the amount appropriated 

5 [AVAILABLE] for payments for that fiscal year under AS 29.60.850 

6 [AS 29.60.850(c)] is less than the amount necessary to make the payments under (b) 

7 of this section, the department shall reduce the basic amount pro rata. 

8 * Sec. 7. AS 29.60.860(a) is amended to read: 

9 (a) Subject to (b) of this section, if the amount appropriated [AVAILABLE] 

I 0 for distribution under AS 29.60.850 [AS 29.60.850(c)] exceeds the amount needed to 

11 fully fund all the basic community assistance payments, the excess amount 

12 [BALANCE] shall be distributed on a per capita basis to municipalities, to reserves, 

13 and to communities in the unorganized borough. 

14 *Sec. 8. AS 37.05.530(g) is amended to read: 

15 (g) The provisions of this subsection apply to amounts received by the state 

16 under 42 U.S.C. 6506a(l) or former 42 U.S.C. 6508, as follows: 

17 (I) amounts received and not appropriated for grants to municipalities 

18 under (d) of this section shall be deposited at the end of each fiscal year as follows: 

19 (A) 25 percent of amounts received by the state during that 

20 fiscal year under 42 U.S.C. 6506a(l) or former 42 U.S.C. 6508 to the principal 

21 of the Alaska permanent fund; and 

22 (B) .5 percent of amounts received by the state during that 

23 fiscal year under 42 U.S.C. 6506a(l) or former 42 U.S.C. 6508 to the public 

24 school trust fund (AS 37.14.110); 

25 (2) if, after making the grants under (d) of this section, the amounts 

26 remaining are insufficient to make payment in full of the deposits required by (l)(A) 

27 and (B) of this subsection, the deposits shall be allocated pro rata between the fund 

28 deposits; 

29 (3) the amounts remaining after the making of the payment of the 

30 deposits in full to the Alaska permanent fund and the public school trust fund under 

31 (2) of this subsection may be appropriated 
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2 

3 

4 

5 

6 

[(A) FIRST,] to each of the funds described in (I )(A) and (8) 

of this subsection to recover amounts not paid to those funds on or after 

September I, 2006, because of deficiencies in making the payments required 

by (2) of this subsection; [AND 

(8) AFTER APPROPRIATIONS AUTHORIZED BY (A) OF 

THIS PARAGRAPH, TO THE POWER COST EQUALIZATION AND 

7 RURAL ELECTRIC CAPITALIZATION FUND (AS 42.45.100);] 

8 (4) the amounts remaining [AFTER ANY APPROPRIATION TO 

9 THE POWER COST EQUALIZATION AND RURAL ELECTRIC 

I 0 CAPITALIZATION FUND] shall lapse into the general fund for use by the state for 

11 the following facilities and services: planning; construction, maintenance, and 

12 operation of essential public facilities; and other necessary public services. 

13 *Sec. 9. AS 42.05.141(b) is amended to read: 

14 (b) The commission shall perform the duties assigned to it under 

15 AS 42.45.100 - 42.45.180 [AS 42.45.100 - 42.45.190]. 

16 * Sec. 10. AS 42.45. I 00 is repealed and reenacted to read: 

17 Sec. 42.45.100. Power cost equalization and rural electric capitalization 

18 program. The legislature may appropriate funds for the purpose of equalizing power 

19 cost a kilowatt-hour statewide at a cost close to or equal to the mean of the cost a 

20 kilowatt-hour in Anchorage, Fairbanks, and Juneau by paying money to eligible 

21 electric utilities in the state. 

22 * Sec.11. AS 42.45.180(a) is amended to read: 

23 (a) The authority may make a grant from legislative appropriations [THE 

24 FUND] for an eligible utility for a small power project that will reduce the cost of 

25 generating or transmitting power to the customers of the utility. The amount of the 

26 grant may not exceed 75 percent of the cost of the project. The authority may not 

27 make a grant under this section unless the eligible utility has secured financing for 25 

28 percent of the cost of the project [FROM A SOURCE OTHER THAN THE POWER 

29 COST EQUALIZATION AND RURAL ELECTRIC CAPITALIZATION FUND], as 

30 provided under ( c) of this section. 

31 * Sec.12. AS 42.45.180(c) is amended to read: 
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(c) In determining whether an eligible utility has secured financing for 25 

2 percent of the cost of the project [FROM A SOURCE OTHER THAN THE POWER 

3 COST EQUALIZATION AND RURAL ELECTRIC CAPITALIZATION FUND], 

4 the authority shall accept solicited and unsolicited proposals for third party financing 

5 or for a joint venture between the utility and an entity from the private sector provided 

6 that the private sector participant has 

7 (I) a valid state business license; 

8 (2) a resolution or letter of agreement executed by the eligible utility 

9 agreeing to participation by the private sector participant; 

I 0 (3) a business plan that illustrates how the proposed project will reduce 

11 the cost of generating or transmitting power to the customers of the utility. 

12 *Sec. 13. AS 43.77.045(a), as amended by sec. 32, ch. 101, SLA 2018, is amended to read: 

13 (a) A person engaged in a floating fisheries business is allowed a credit 

14 against the tax due under this chapter for contributions of cash or equipment accepted 

15 for 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

(I) direct instruction, research, and educational support purposes, 

including library and museum acquisitions, and contributions to endowment, by an 

Alaska university foundation, by a nonprofit, public or private, Alaska two-year or 

four-year college accredited by a national or regional accreditation association, or by a 

public or private nonprofit elementary or secondary school in the state; 

(2) secondary school level vocational education courses, programs, and 

facilities by a school district in the state; 

(3) vocational education courses, programs, and facilities by a state

operated vocational technical education and training school; 

(4) a facility by a nonprofit, public or private, Alaska two-year or four

year college accredited by a national or regional accreditation association or by a 

public or private nonprofit elementary or secondary school in the state; 

(5) Alaska Native cultural or heritage programs and educational 

support, including mentoring and tutoring, provided by a nonprofit agency for public 

school staff and for students who are in grades kindergarten through 12 in the state; 

SHOt IUA 

(6) education, research, rehabilitation, and facilities by an institution 
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that is located in the state and that qualifies as a coastal ecosystem learning center 

2 under the Coastal America Partnership established by the federal government; 

3 (7) [THE ALASKA HIGHER EDUCATION INVESTMENT FUND 

4 UNDER AS 37.14.750; 

5 (8)] funding a scholarship awarded by a nonprofit organization to a 

6 dual-credit student to defray the cost of a dual-credit course, including the cost of 

7 (A) tuition and textbooks; 

8 (B) registration, course, and programmatic student fees; 

9 (C) on-campus room and board at the postsecondary institution 

I 0 in the state that provides the dual-credit course; 

I I (D) transportation costs to and from a residential school 

12 approved by the Department of Education and Early Development under 

13 AS 14.16.200 or the postsecondary school in the state that provides the dual-

14 credit course; and 

15 (E) other related educational and programmatic costs; 

16 (fil [(9)] constructing, operating, or maintaining a residential housing 

17 facility by a residential school approved by the Department of Education and Early 

18 Development under AS 14.16.200; 

19 {21 [(IO)] childhood early learning and development programs and 

20 educational support to childhood early learning and development programs provided 

21 by a nonprofit corporation organized under AS I 0.20, a tribal entity, or a school 

22 district in the state, by the Department of Education and Early Development, or 

23 through a state grant; 

24 .(!fil [( 11 )] science, technology, engineering, and math programs 

25 provided by a nonprofit agency or a school district for school staff and for students in 

26 grades kindergarten through 12 in the state; and 

27 il.ll [(12)] the operation of a nonprofit organization dedicated to 

28 providing educational opportunities that promote the legacy of public service 

29 contributions to the state and perpetuate ongoing educational programs that foster 

30 public service leadership for future generations of residents of the state. 

31 *Sec. 14. AS 14.07.182; AS37.05.146(c)(70), 37.05.590; AS37.14.750; AS42.45.070, 
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42.45.080, 42.45.085, 42.45.099, 42.45. l 80(b), 42.45.190; AS 43.20.014(a)(7); 

2 AS 43.55.019(a)(7); AS 43.56.018(a)(7); AS 43.65.018(a)(7); AS 43.75.018(a)(7); and 

3 AS 43.77.045(a)(7) are repealed. 

4 * Sec. 15. The uncodified law of the State of Alaska is amended by adding a new section to 

5 read: 

6 (a) The department of revenue shall make a good faith attempt to return unexpended 

7 donations to the Alaska higher education investment fund, repealed in sec. 14 of this Act, the 

8 power cost equalization fund, repealed in sec. 14 of this Act, and the power cost equalization 

9 and rural electric capitalization fund, repealed in sec. 10 of this Act, to the original donors. 

I 0 (b) The department of revenue shall place any unexpended amounts from the 

11 remaining funds, repealed by secs. 5 and 14 of this Act, into the general fund. 

12 * Sec. 16. The uncodified law of the State of Alaska is amended by adding a new section to 

13 read: 

14 TRANSITION. (a) Litigation, hearings, investigations, and other proceedings related 

15 to funds repealed by this Act continue in effect and may be completed notwithstanding the 

16 repeal. 

17 (b) Regulations adopted to implement a fund repealed by this Act remain in effect as 

18 issued, or until revoked, vacated, or otherwise modified under the provisions of this Act. 

19 (c) Contracts, rights, liabilities, and obligations created by a fund repealed by this Act, 

20 and in effect of the effective date of this Act, remain in effect notwithstanding this Act's 

21 taking effect. 

22 * Sec. 17. This Act takes effect July I, 2019. 
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• • 7/1°4/2021 Governor Urges Legislature to Complete Budget - Mike Dunleavy 

MI l<E DLJ N LEAVY 

You are here: Home I Press Releases I Governor Urges Legislature to Complete Budget 

Governor Urges Legislature to Complete Budget 
June 17, 2021 

June 17, 2021 Uuneau, AK)-Alaska Governor Mike Dunleavy and Deputy Attorney General Cori Mills held a 

press conference today where he urged the Legislature to complete its constitutionally mandated task of 

passing a state operating and capital budget. The Legislature has failed to pass a Fiscal Year 2022 budget 

that meets the minimum requirements under the Alaska Constitution - specifically, an effective date that 

would allow funds to be spent at the start of the FY 2022 fiscal year on July 1, 2021. Due to legislative 

inaction, the governor was forced to direct members of his administration to distribute layoff notices at 

4:00 p.m. today. The governor has announced that if necessary, he will call the legislature into a special 

session to begin Wednesday, June 23rd to resolve the constitutional issue. 

'The legislative session is now entering its sixth month and the outcome to this point is a budget that is 

unfinished, unfunded and has an effective date that will put thousands of hard working state employees 

out of work and shutdown many functions of state government until September," said Governor Dunleavy. 

"Active discussions are underway with legislative leadership and, my administration is standing by to 

provide whatever assistance it can. It's my hope and the hope of Alaskans that some of the maneuvers and 

brinksmanship that crafted this budget be put aside and the result in a constitutionally sound budget that 

serves all Alaskans because we are running out of time." 

Contrary to what some are saying, the effective date is contained in bills as required in Section 18 of the 

Alaska Constitution. 

Without legislative action by June 13th at 11 :59 p.m. to resolve the FY 22 budget's effective date of July 1, 

2021, the budget does not take effect until 90 days after enactment, and thousands of pink slips will be 

delivered to state employees. In the event of a partial government shutdown, essential public health and 

safety workers will continue in their necessary roles. 

On May 13th, with the end of the regular legislative session quickly approaching with no completed budget 

and little progress to protect the Permanent Fund and Alaskans' Permanent Fund Dividend in sight. 

Governor Dunleavy issued proclamations calling the Legislature into two 30-day special sessions beginning 

May 20th and August 2nd. Now, following nearly 150 days of legislative session, the FY 22 budget remains 

unfunded. 

The State of Alaska potential government shutdown notice can be found here. 

The Department of Law memo on the FY 22 effective date clause can be found here. 

https://gov.alaska.gov/newsroom/2021/06/17/governor-urges-legislature-to-complete-budget/ 

EXHIBIT 13 
Page 1 of 2 

1/2 

000238

Exc. 103



• • 7/14/2021 Governor Urges Legislature to Complete Budget - Mike Dunleavy 

A fact sheet of budgetary issues can be found here. 

Watch the governor's press conference here. 

### 

https://gov.alaska.gov/newsroom/2021/06/17/governor-urges-legislature-to-complete-budgeV 
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• • 
IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 

THIRD JUDICIAL DISTRICT AT ANCHORAGE 

ALASKA FEDERATION OF 
NATIVES, ET AL., 

Plaintiffs, 

v. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

GOVERNOR MICHAEL J. DUNLEAVY ) 
in his official capacity., THE STATE OF ) 
ALASKA, OFFICE OF MANAGEMENT ) 
AND BUDGET, and THE STATE OF ) 
ALASKA, DEPARTMENT OF ) 
ADMINISTRATION ) 

Defendant. ) 
Case No.: 3AN-21-06737 CI 

ORDER ON MOTION FOR SUMMARY JUDGMENT AND CROSS-MOTION 
FOR SUMMARY JUDGMENT 

· Introduction 

Plaintiffs brought this lawsuit challenging the decision by the Office of Management 

and Budget to include the Power Cost Equalization Endowment Fund on the list of funds 

subject to sweep under the provisions of article IX, section 17 ( d) of the Alaska Constitution. 

Both parties have moved for summary judgment. Because the Power Cost Equalization 

Endowment Fund is not in the general fund, it is not subject to the sweep provision of article 

IX, section 17(d). Therefore, the court grants Plaintiffs' motion for summary judgment and 

denies Defendants' cross-motion for summary judgment. 

3AN-21-06737CI 
AFN et al. v. Govemor Dunleavy et al. 
Order re: Motion for Summary Judgment and Cross-Motion for Summary Judgment 
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• •• 
Facts and Proceedings 

I. The Constitutional Budget Reserve 

In 1990, Alaska voters approved the creation of the Budget Reserve Fund, commonly 

known as the Constitutional Budget Rese1ve (CBR).1 The CBR was created thl"ough 

constitutional amendment, resulting in article IX, section 17 of the Alaska Constitution. 

Section 17 provides in full: 

(a) There is established as a separate fund in the State tteaswy the budget 
rese1vc fund. Except for money deposited into the permanent fund under 
section 15 of this article, all money received by the State after July 1, 1990, as 
a result of the termination, through settlement or otherwise, of an 
administrative proceeding or of litigation in a State or federal court involving 
mineral lease bonuses, rentals, royalties, royalty sale proceeds, federal mineral 
revenue sharing payments or bonuses, or involving ta..'i:es iinposed on mineral 
income, production, or property, shall be deposited in the budget reserve fund. 
Money in the budget rese1ve fund shall be invested so as to yield competitive 
market rates to the fund. Income of the fund shall be retained in the food. 
section 7 of this article does not apply to deposits made to the fund under this 
subsection. Money may be appropriated from the fund only as authorized 
under (b) or (c) of this section. 

(b) If tl1e amount available for appropriation for a fiscal year is less than the 
amount appropriated for the previous fiscal year, an appropriation may be 
nmde from the budget reserve fund. However, tl1e amount appropriated from 
the fund wider this subsection may not exceed the amount necessary, when 
added to other funds available for appropriation, to provide for total 
appropriations equal to tl1e amount of appropriations made in the previous 
calendar year for the previous fiscal year. 

( c) An appropriation from the budget reserve fund may be made for any public 
. purpose upon affirmative vote of three-fourths of the members of each house 
of tl1e legislature. 

(d) If an appropriation is made from the budget rese1ve fund, until the amount 
appropriated is repaid, the amount of money in tl1e general fund available for 
appropriation at tl1e end of each succeeding fiscal year shall be deposited in 

.Article IX, § 17 was placed on the ballot after being passed by a legislative resolution approved by a 
two-thirds vote of each house in the 1990 legislature. See Hickel v. Halford, 872 P.2d 171, 172 (.Alaska 1994); 
ALASKA CONST. art. Xlll, § 1. 

2 
3AN-21-06737CI 
.AFN et al. v. Govemor Dunleavy et al. 
Order on Motion for Summary Judgment and Cross-Motion for Summary Judgment 
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• • 
the budget rese1ve fund. The legislature shall implement this subsection by 
law.121 

Generally, the CBR is a constitutionally~created savings account from which the 

Legislature may appropriate funds under specified circumstances, but to which those funds 

must be repaid. Section 17(a) established the CBR, provides that certain money received by 

the State is deposited in the CBR, and authorizes appropriation of money from the fund 

pursuant to sections 17(b) and (c).3 Section 17(b) authorizes appropriation from the CBR by 

simple majority vote "~]f the amount available for appropriation for a fiscal year is less than 

the amount appropriated for the pi:.evious fiscal year."4 In other words, the Legislature may 

use the CBR to make up budget shortfalls by simple majority vote. Section 17(c) authorizes 

appropriation from the CBR "for any public purpose" by three-quarters vote of the 

Legislature. 5 In other words, the Legislature may use the CBR "for any public purpose" by 

super-majority vote. Section 17(d) requires repayment of an appropriation made from the 

CBR, and mandates that, until the CBR is repaid, "the amount of money in the general fund 

available for appropriation at the end of each succeeding fiscal year shall be deposited in the 

[CBR].6 This budgetary mechanism is commonly known as the "sweep." 

The Legislature may, and routinely has, offset the effect of Section 17(d) or the sweep 

by a "reverse sweep" through Section 17(c).7 During the early 2000s the Legislature borrowed 

funds from the CBR to make up for budget shortfalls; that debt was repaid to the CBR in 

2010.8 Since 2016 the Legislature has appropriated money from the CBR to make up for 

2 ALASKA CONST. art. IX, §17. 
ALASKA CONST. art. IX, §1 ?(a). 
ALASKA CONST. art IX, §17(b). 
ALASKA CONST. art. IX, §1 ?(c). 
ALASKA CONST. art. IX, §17(d). 
A111e11ded Complai11tfi 32 (filed 7 /26/2021). 
Ch. 13, § 19(a), SLA 2010·. 

3AN-21-06737Cl 
AFN et al. v. Governor Dunleavy et al. 
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Order on Motion for Summary Judgment and Cross-Motion for Summary Judgment 
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• • 
budget shortfalls and has used article IX, section 17(c) to reverse sweep those amounts, 

preventing the sweep that would othe1wise operate pursuant to article IX, section 17 ( d). 9 The 

current debt to the CBR is approximately $10 billion.10 This year, the Legislature did not pass 

a reverse sweep as part of its FY2022 operating budget. 11 

II. The Power Cost Equalization Endo,wment Fund 

In 2000, the Legislature established the Power Cost Equalization Endowment Fund 

(PCE Endowment Fund or "the fund") to provide a long-term, stable financing source for 

power cost equalization.12 The PCE Endowment Fund is an endowment intended to fund the 

Power Cost Equalization and Rural Electric Capitalization Fund (PCE-CAP).13 The PCE-

CAP, in turn, is used to: 

(1) equaliz[e] power cost per kilowatt-hour statewide at a cost close to or equal 
to the mean of the cost per kilowatt-hour in Anchorage, Fairbanks, and Juneau 
by paying money from the fund to eligible electric utilities in the state; and 

(2) mak[e] grants .to eligible utilities under AS 42.45.180 to improve the 
performance of the utility. !141 

The PCE Endowment Fund was est.'lblished as "a separate fund of the [Alaska Energy 

A]uthority."15 The Alaska Energy Authority is a public corporation of the state. It is part of 

the Department of Comme.rce; Community and Economic Development but is a separate 

legal entity.16 The PCE Endowment Fund is capitalized th.rough legislative appropriations to 

the fund not designated for annual power cost equalization expenditure, accwnulated earnings, 

Amended Conrplaint 1J 40. 
10 

ll 

12 

13 

14 

15 

16 

Oppotition and Crou-MotionfarS11m111ary ]11dg111e11tat *10 (filed 7 /20/2021) (hereinafter "Oppodtio1I'). 
Motio11farS11n1n1ary ]11dg111mt at *11 (filed 7 /19/2021) (hereinafter "Motion"). 
.AS 42.45.070; Ch. 60, §1, 6 SL\ 2000. 
.AS 42.45.100(b)(3). 
.AS 42.45.1 OO(a). 
.AS 42.45.070(a) . 
.AS 44.83.020. 

4 
3AN-21-06737CI 
.AFN et al. v. Governor Dunleavy et al. 
Order on Motion for Summary Judgment and Cross-Motion for Summary Judgment 
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• • 
and other gifts, bequests, contributions, and federal grants not designated for annual power 

cost equalization.17 The year it was established, the Legislature appropriated $100 million to 

the PCE Endowment Fund from the CBR using its authority under article IX, section 17(c).18 

The Legislature later appropriated other swns into the PCE Endowment Fund from the 

general fund. 19 As of June 30, 2021, the PCE Endowment Fund contained approximately $1.15 

billion.20 

The Commissioner of Revenue is the fiduciary of the PCE Endowment Fund and is 

directed by statute to manage the fund and invest it to meet the objectives of the PCE-CAP.21 

By statute, five percent of the monthly average market value of the three previous closed fiscal 

years, as determined by the Commissioner on July 1, may be appropriated from the PCE 

Endowment Fund to fund the PCE-CAP, reimburse the Department of Revenue for the costs 

of establishing and managing the fund, and reimburse other costs of administering the fund. 22 

This year, the Legislature appropriated $32.355 million from the PCE Endowment Fund to 

the PCE-CAP for the fiscal FY2022.23 That appropriation was not vetoed by the Govemor.24 

III. The Office of Management and Budget's Determination that the PCE 
Endowment Fund is Subject to the CBR Sweep 

In 2019 the Legislature did not pass a reverse sweep as part of the FY 2020 operating 

budget.25 Then-Atto.rney General Kevin Clarkson issued a letter to co- and vice- chairs of the 

Senate and House Finance Committees stating that the Department of Law had determined 

.AS 42.45.070(a). 
Ch. 75, § 1(b), SLA 2000. 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Eg. Ch. 82, § 200), SLA 2006; Ch.3, § 26(c), FSSLA 2011. 
Affidavit of]ah11a Li11dem11th Ex. 4 (filed 7 /19/2021). 
.AS 42.45.0BO(a). 
.AS 42.45.080(c)(1); .AS 42.45.085(a). 
Ch. 1, § 57(d), SSLA 2021. 
An1e11ded Complai11t~ 39. 
Molio11 at *7. 

3AN-21-06737CI 
AFN et al. v. Governor Dnnleavy et al. 
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• • 
that, because the PCB Endowment Fund is available for appropriation and has all the essential 

attributes of general fund money, it should be swept pursuant to article IX, section 17(d).26 At 

the same time the Director of Office of Management and Budget (OMB) issued a letter to the 

co- and vice- chairs of the Senate and House Finance Committees outlining which funds OMB 

had determined were subject to sweep pursuant to article IX, section 17(d).27 The letter set 

forth OMB's criteria in deter.mining which funds were subject to sweep and included a list of 

funds. 28 The PCB Endowment Fund was on the list.29 Co-Plaintiff Alaska Federation of 

Natives sent a letter to Clarkson challenging the Attorney General's opinion.Jo The Legislature 

ultimately passed a reverse sweep in July 2019.Jt 

This year, the Legislature again did not pass a reverse sweep as part of its FY2022 

budget.J2 OMB issued a document entitled ''Budgetary Issues Due to the CBR Vote Failure" 

in mid-June.33 That document identified FY2022 appropriations affected by the Legislature's 

failure to enact a reverse sweep, and included the Legislature's $32.736 million appropriation 

for power cost equalization.34 The document asserts that the appropriations are from funds 

that lack 2022 revenues or alternate funding sources and provides that "no activity may begin 

on these programs and projects until the sweep is resolved or an alternate fund is 

appropriated."J5 The Governor has called the Legislature into special session to consider, 

among other topics, the CBR.J6 

Affidavit oj]ah11a U11den111th Ex. 4. 
Affidavit ojjah11a Li11denmth Ex. 6. 
Affidavit ojjah11a U11demHth Ex. 7. 
Affidavit of Jah11a Li11dem11th Ex. 8. 
Affidavit oj]ah11a U11den111th Ex. 14. 

26 

27 

28 

29 

JO 

31 

32 

33 

3~ 

35 

See 2019 SenateJoumal 1422; 2019 House Journal 1340. 
Motio11 at *11. 
Affidavit ojjah11a U11dm111th Ex. 11. 
Id. 
Id. 

36 Affidavit ojjah11a U11den111th Ex. 13. That session has not begun. 
6 
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• ·-
Plaintiffs filed this lawsuit on July 19, 2021, asserting in their complaint that by 

declaring that no funds are available in the PCE Endowment Fund to effect the Legislature's 

appropriation, the Governor has constructively and unlawfully vetoed the Legislature's valid 

appropriation for FY2022 rural energy subsidies.37 The complaint alleges that the Governor 

violated article IX, section 17(d) by designating the PCE Enpowment Fund for sweep, and 

violated the separation of powers doctrine by effectively vetoing decades of appropriations of 

the Legislature into the PCE Endowment Fund, and by refusing to appropriate (and therefore 

effectively vetoing the Legislature's transfer of funds from the PCE Endowment Fund to the 

PCE-CAP for FY 2022).38 Plaintiffs ask the court to declare that the PCE Endowment Fund 

is not subject to the CBR sweep, and to enter an order prohibiting the Governor from 

transferring funds out of the PCE Endowment Fund without an appropriation by the 

Legislature and to return any funds improperly swept.39 

At the time the complaint was filed, Plaintiffs filed a motion for summary judgment 

and a motion for a preliminru.y injunction.40 This court granted Plaintiffs' partially unopposed 

request to expedite the briefing schedule in this matter, and Defendants filed a cross-motion 

for swnmaty judgment.41 The court held oral argwnent on August 6, 2021 and the parties filed 

supplemental briefs in response to this court's order on August 9, 2021. 

Discussion 

The importance of the PCE Endowment Fund and the policy of power cost 

equalization are not at issue in this lawsuit. Nor is there any dispute whether a sweep of the 

Amended Complail/t if 45. 
Amended Comp/obi if 48-57. 
Id. if 51-52. 

37 

38 

39 

~o 

41 
Motion; Motio11 far Prelitnil/aty Iiyu11clio11 (filed 7 /19 /2021). 
Oppositio11. 
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PCE Endowment Fund would cause harm to many rural Alaska communities. Instead, this 

lawsuit requires the court to interpret article IX, section 17 ( d) of the Alaska Constitution and 

determine whether the PCE Endowment Fund is subject to its repayment provision. 

I. Legal Standards 

Summary judgment must be granted "'where 'there is no genuine issue as to any 

material fact' and 'the moving party is entitled to judgment as a matter of law. "'42 "The proper 

interpretation of a constitutional provision presents a question of law to which the court 

applies its independent judgment."43 "Constitutional provisions should be given a reasonable 

and practical interpretation in accordance with common sense."44 To interpret the provision, 

the court "should look to the plain meaning and purpose of the provision and the intent of 

the framers."45 

The plain language of article IX, section 17 ( d) sets forth a two-part test for determining 

what money must be deposited in the CBR.46 The money must be: 

1) In the general fund; and 

2) Available for appropriation at the end of each succeeding fiscal year.47 

Therefore, whether the PCE Endowment Fund is sweepable under article IX, section 

17 ( d) depends on whether it is "in the general fund" and "available for appropriation at the 

end of [this] fiscal year."48 Plaintiffs argue that the fund does not meet either part of this test. 49 

Defendants argue that the PCE Endowment Fund meets both prongs of the test.50 

42 

43 

44 

45 

46 

47 

48 

49 

50 

Chn'stmm1 v. Alaska Sales & Serv., Inc., 335 P.3d 514, 517 (Alaska 2014) (quoting Alaska R. Civ. P. 56(c). 
Hickel v. Co11per, 874 P.2d 922, 926 (Alaska 1996.) 
Id. (quoting Son11ema11 v. Hickel, 836 P.2d 936, 940 (Alaska 1992)). 
Id. (quoting Arco Alaska, Inc. v. State, 824 P.2d 708, 710 (Alaska 1992). 
See Hickel v. Cowper, 874 P.2d at 935 & n. 32. 
ALASKA CONST. art. IX, §17(d); see also Hickel, 874 P.2d at 935 & n. 32. 
Id. 
Molio11 at *13-20. 
Oppositio11 at *21-34. 
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II. The PCE Endowment Fund is Available for Appropriation Within the 

Meaning of Article IX, Section 17(d) 

Whether the PCE Endowment Fund is "available for appropriation" within the 

meaning of article IX, section 17(d) is governed by the Alaska Supreme Court's decision in 

Hickel v. Cowper. 51 In Hickel, fonner Govei.nor Steve Cowper challenged as facially 

unconstitutional parts of AS 37.10.420, which defines terms contained in article IX, section 

17, including "available for appropriation."52 In that decision, the court primarily considered 

the meaning within article IX, section 17(b) (the provision of section 17 that authorizes the 

Legislature to appropriate from the CBR by simple majority to make up for budget 

shortfalls).53 The court held that '"amount available for appropriation' within the meaning of 

article IX, section 17 of the Alaska Constitution includes all monies over which the legislature 

has retained the power to appropriate and which require further appropriation before 

expenditure."54 

In arriving at this definition, the court expressly considered whether an "initial 

appropriation" to a fund established by the Legislature brought the money in the fund outside 

the definition of "available for appropriation."55 Reasoning that "one of the fundamental 

characteristics of an appropriation, in the public law context, is that it authorizes governmental 

expenditure without fu.tther legislative action,"56 the court concluded that "because the initial 

'appropriations' to these funds cannot suppo1t any expenditure, the money in these funds 

remains 'available for appropriation' until further appropriations are made."57 The court 

51 Hickel, 874 P.2d at 922. 
52 Id. at 925. 
53 Id at 926 
54 Id. at 935. 
55 Id at 933-934. 
56 Id at 933. 
57 Id at 934. 
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concluded that this was true whether the fund is established in the general fund or in a state 

agency.58 

·The PCE Endowment Fund is "available for appropriation" according to this 

definition. Even though the money in the PCE Endowment Fund was appropriated to it by 

the Legislature, those "initial appropriations" do not support any expenditure. Instead, 

expenditure of money from the fund requires a further appropriation by the Legislature.59 By 

contrast, if the Legislature appropriates money from the fund to the PCE-CAP Fund, the 

Alaska Energy Authority may expend that money in the fund without a further act by the 

Legislature.60 Even though the PCE Endowment Fund is "a separate fund of the [A]uthority," 

and even though the Authority is a public co1poration with a legal existence separate from the 

department in which it is housed, neither the Authority nor any other entity has authority to 

expend money from the fund absent further appropriation by the Legislature. 

Plaintiffs argue in their motion for summaiy judgment that the PCE Endowment Fund 

is not "available for appropriation" because the monies in the fund have already been 

appropriated, the appropriation has not expired, and the funds remain obligated (to the 

fund). 61 According to Plaintiffs, the PCE Endowment Fund is not available for appropriation 

under Hickel because, under Hickel, "monies which have already been validly committed by 

the legislature to some putpose should not be counted as available."62 The Plaintiffs reason 

that the Legislature validly appropriated money "into the PCE Endowment Fund, it is still being 

used for the putpose for which it was appropriated, and it is therefore not available. 63 

58 

59 

60 

Id. at 933. 
AS 42.45.085(a). 
AS 42.45.100-170. 

61 Molio11 at *18. 
62 Repfy i11 Support of Motio11 for Summary Judgment a11d Oppo.ritio11 to Cro.rs-Motio11 at *19 (filed 8/2/2021) 
(hereinafter "Rep!/'). 
63 Id. at *19-23. 
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But this definition is contrary to the supreme court's holding in Hickel, which considers 

not just whether money was validly appropriated, but also distinguishes between initial 

appropriations and approp11ations within the meaning of section 17, particularly with respect 

to funds established by the Legislature.64 However valid an initial appropriation of money may 

have been, that money remains available for appropriation within the meaning of article IX, 

section 17 if "the [L]egislature has retained the power to appropriate and which require further 

appropriation before expenditure."65 

Plaintiffs have also argued, during oral argument, that the court should not apply 

Rickels definition of "available for appropriation" to section 17(d) because Hickel was 

concerned primarily with section 17(b), and because section 17(b) concerns money available 

for appropriation "for a fiscal year" and section 17(d) concerns money available for 

appropriation "at the end of each succeeding fiscal year." But there is no basis to ignore the 

rule of statutory construction that the same words in the same statute (or here, constitutional 

provision) should be given the same meaning.66 And, at the end of each succeeding fiscal year, 

the funds are available for appropriation because the Legislature retains the power to 

appropriate those funds at any ti.me and for any purpose.67 Moreover, the supreme court did 

not restrict its definition to section 17(b) and applied it to section 17(d) when it declared AS 

37.10.420(b) unconstitutional.68 

Because the Legislature has retained that authority with respect to the PCE 

Endowment Fund and because the fund requires further appropriation before expenditure, it 

64 Hickel, 874 P.2d at 930-935. 
65 Id at 935. 
66 See Fa11ryboy v. A"tic Village E/ec. Coop. Inc, 984 P.2d 1128, 1133 (Alaska 1999). 
67 See AS 42.45.070(b); AS 42.45.085(a); .ree al.ro Som1en1a11 v. Hickel, 836 P.2d 936, 939-40 (Alaska 1992). 
68 Hickel, 874 P.2d at 936 & n. 2 ("We see no reason to give 'available for appropriation' a different 
meaning in subsection (d) than we did in subsection (b)."). 
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is available for appropriation within the meaning of Hickel and within the meaning of article 

IX, section 17. 

III. The PCE Endowment Fund is Not in the General Fund 

Although the PCE Endowment Fund is available for appropriation, it is not subject 

to the CBR sweep unless it is also "in the general fund."69 Whether the PCE Endowment Fund 

is in the general fund presents a more difficult question, because the term "general fund" is 

not defined in the state constitution, in statute, or by the Alaska Supreme Court. 

Plaintiffs argue that the PCE Endowment Fund is not in the general fund because the 

Legislature established it as a separate fund and because the Legislature validly appropriated 

the corpus of the fund from the general fund in prior years.70 Plaintiffs contend that the CBR 

repayment provision was never intended or understood to cover separate funds to which the 

Legislature had already appropriated money for a specific purpose.71 Defendants argue that 

the PCE Endowment Fund is in the general fund because it was created by the Legislature, 

and only money in a fund established by the Constitution is outside the general fund.72 

According to the Defendants, the Legislature lacks authority to designate funds as outside the 

general fund for puiposes of article IX, section 17(d).73 Defendants argue that adopting the 

Plaintiffs' proposed definition of general fund would undermine the repayment policy 
. . 

established by section 17(d) because it would allow the Legislature to. evade the repayment 

obligation by a majority vote by simply declaring a pot of money riot part of the general fund.74 

69 

70 

71 

72 

73 

74 

ALASKA CONST. art. IX, §17 ( d); see also Hickel, 87 4 P .2d at 936 & n. 32. 
Molio11 at *13-17. 
Repfy at *11-12. 
Opposilio11 at *18-26. 
Id. at *21-22. 
Opposilio11 at *28. 
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a. The Legislature Established the PCB Endowment Fund as a Separate 

Fund. 

By statute, the Legislature created the PCE Endowment "as a separate fund of the 

[Alaska Energy Authority]."75 The Legislature has expressly created many funds and accounts 

in the general fund for various purposes.76 The Legislature has also created separate funds.77 

In interpreting AS 42.45.0?0(a), the court must presume "that the legislature intended eveiy 

word, sentence, or provision ... to have some force and effect, and that no works or provision 

[is] superfluous."78 In addition, "where certain things are designated in a statute, 'all omissions 

should be understood as exclusions."'79 Accordingly, the Legislature's express creation of the 

fund as "separate" and "of the authority" and its omission of the phtase "in the general fund" 

must be interpreted to mean that the Legislature intended to create a fund outside the general 

fund. 

1s AS 42.45.070(a). 
76 E.g., AS 06.60.500; AS 06.65.310; AS 08.88.450(a); AS 14.03.125(a); AS 14.11.005; AS 14.11.030(a); AS 
14.43.915(a) &(b); AS 18.09.230(a); AS 18.65.225; AS 18.70.360; AS 19.65.060(a); AS 21.55.430(a); AS 23.15.625; 
AS 23.15.830; AS 23.30.082(a); AS 26.05.665(a); AS 29.60.850(a); AS 30.30.096(a); AS 37.05.289(a); 37.05.500-
520; AS 37.05.550(a); AS 37.05.555(a);.AS 37.05.560(a); AS 37.05.565(a); AS 37.05.570(a); AS 37.05.580(a); AS 
37.05.600(a); AS 37.05.565(a); AS 37.05.570(a); AS 37.05.580(a); AS 37.05.590; 37.05.600(a); AS 37.05.610(a); AS 
37.10.200(a); AS 37.14.205(a); AS 37.14.750(a); AS 37.15.01 l(a); AS 37.15.230(a); AS 38.05.874(a); AS 
39.30.095(a); AS 39.60010(a); AS 41.15.lSO(b); AS 43.23.220(a); AS 43.23.230(a); AS 43.40.010(£), (g), (h), Q); AS 
43.52.0SO(b); AS 43.52.230(a); AS 43.60.050(a); AS 43.61.010(c), (£); AS 43.77.0SO(a); AS. 43.90.400(a); AS 
45.56.640; AS 46.03.317(a); AS 46.03.482(a); AS 46.06.041(a); AS 46.08.020(b); AS 46.08.025(b); AS 46.14.270. 
77 E.g., AS 26.05.263(a) (''The Servicemembers' Group Life Insurance premium fund is established as a 
separate fund in the state treasmy. The fund consists of appropriations by the legislature to it. Money 
appropriated to the fund does not lapse"); AS 37.05.540(a) ("There is established as a separate fund in the state 
treasury the budget reserve fund."); AS 37.14. 031(a); AS 37.14.300(a); AS 37.15.240(a); AS 42.45.0lO(a); AS 
42.45.040(a); AS 42.45.045(a); AS 42.45.100(a) ("The mental health trust fund is established as a separate fund of 
the Alaska Mental Health Trust Authority."); AS 43.23.045(a) ("The mental health trust fund is established as a 
separate fund of the Alaska Mental Health Trust Authority."); AS 43.23.048(a); AS 43.55.028(a) ("The Alaska 
clean water administrative fund is established as a separate fund that is distinct from other money or funds in the 
treasury."); AS 46.03/036(a) (''The oil and gas tax credit fund is established as a separate fund of the state."); AS 
46.03.032(a) ("The Alaska drinking water fund is established as a separate fund that is distinct from other money 
or funds in the treasury."); AS 46.03.038(A) ("The Alaska drinking water administrative fund is established as a 
separate fund that is distinct from other money or funds in the state treasury."); AS 47.25.621(c) ("The Alaska 
affordable heating fund is established as a separate fund to be managed by the Department of Revenue. "). 
78 McD01111e/I v. State Farm M11t.A11to I111. Co., 299 P.3d 715, 721 (Alaska 2013) (internal citations omitted). 
79 Alaska State Con1t11'11for H11n1a11 Righu v. A11derso11, 426 P.3d 956 & n. 34 (Alaska 2018) (quoting Croft v. 
Pa11 Alaska Tmcki11g. I11c., 820 P.2d 1064, 1066 (Alaska 1991) (quoting P11//er v. Mu11icipali!J of A11chorage, 574 P.2d 
1285, 1287 (Alaska 1978))) (explaining principle of statutory construction expressio 1111i11s est exc/11sio11 alterisu). 
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However, as Defendants argue,80 if the Legislature lacks constitutional authority to 

take money out of the general fund simply by designating it as so, the Legislature's intent in 

creating the PCE Endowment Fund as a separate fund outside the general fund does not end 

the matter. The Alaska Energy Authority's independent, separate legal existence does not 

change this analysis. Even though the Authority is a public corporation with a separate legal 

existence, its assets are state assets in the treasury.81 But the Legislature's establishment of the 

fund in the authority reflects its intent to place the money not in the general fund. 

b. Alaska Statute 37.10.420(b) Does Not Define "General Fund." 

In Hickel v. Cowper, the court declared unconstitutional AS 37.10.420(b), which 

provides: 

If the amount appropriated from the budget reserve fund has not been repaid 
under art. IX, sec. 17 ( d), Constitution of the State of Alaska, the Department 
of Administration shall transfer to the budget reserve fund the amount of 
money comprising the unreserved, undesignated general fund balance to be 
carried forward as of June 30 of the fiscal year, or as much of it as is necessary 
to complete the repayment. The transfer shall be made on or before December 
16 of the following fiscal year. r521 

The court concluded the definition was unconstitutional because it excluded 

"restricted funds within the general fund from the calculation of the amount available to pay 

back appropriations from the budget reserve fund."83 The court recognized that "available 

amounts outside the general fund, such as the earnings rese1:ve account lERA], need not be 

deposited in the budget reserve."84 While the court's decision does not answer the question 

presented by this case-what is the general fund and is the PCB Endowment Fund in it-it 

so Oppo1itio11 at *26-30. 
81 Cf Lover!J v. Alaska R.R. Corp., 13 P.3d 725, 732 (Alaska 2000) (assets of Alaska Rnilroad Coi:potation 
are assets of the state for purposes of the public notice clause of Alaska Constitution). 
82 AS 37.10.420(b). 
83 HickB/, 874 P.2d at 936. 
84 Id. & n. 32. 
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does suggest, as argued by Defendants,85 that the phrase must be read in light of the purposes 

of the CBR amendment. But while Hickel holds that even restricted funds in the general fund 

must be included in the definition of sweepable funds (assuming they are also available for 

appropriation), Hickel says nothing about money outside the general fund (except to note that 

they are not subject to sweep, and to identify the earnings reserve account as such a fund).86 

f:.· The Legislative History of the CBR Amendment Does Not Indicate 
that the Amendment Constrained the Legislature's Authority to 
Establish a Fund Outside the General Fund, if the Legislature Had 
Such Authority. 

The voter's pamphlet for the CBR amendment described the effect of article IX, 

section 17(d)'s repayment provision: "At the end of each year, the Fund would have to be paid 

back from money left in the treasury's general fund."87 The Legislative Affairs Agency 

Summary stated that "Money that is appropriated from the reserve fund must be repaid. 

Surplus general fund money must be deposited in the reserve fund at the end of each year 

until the reserve fund is repaid."88 The statement in support, signed by Representatives Jan 

Faiks, Kay Brown and Randy Phillips, assert that Ballot Measure Number 1 is the first step 

Alaskans can take to effoctive!J control state spending."89 In describing the repayment provision, 

the statement asserts that "[t]he Legislature will be required to repay any money it appropriates 

from the Budget Reserve. If the next year revenues are insufficient the Legislature cannot 

afford to replenish the Budget Reserve, the "debt'' will carry forward until it is repaid."90 

85 

86 

87 

88 

89 

90 

Opposition at *6-9. 
Hickel, 874 P.2d at 936 & n. 32. 
Affidavit of ]ah11a LJnde11111th Ex. 1 nt *1. 
Id. 
Id. at *2. 
Id. 
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Representative Ten7 Marti.n's statement in opposition did not address the repayment 

provision. 91 

These descriptions to voters of the repayment provision indicate that the repayment 

will come from "surplus general fund money" and "revenues." The descriptions do notinfo1m 

the voter that funds designated by statute as separate will be nevertheless be considered part 

of the general fund and subject to the repayment provision. In describing the repayment 

provision on the House floor, Representative Brown asserted that the fund would be repaid 

out of "general fund surpluses that remain at the end of the fiscal year."92 In addition, a prior 

version of SJR 5, which became article IX, section 17, employed the term "from the treasury," 

a much broader designation. 

Nor does the plain meaning of "general fund" support an interpretation of funds 

established by law as separate from the general fund. The term "general fund" is defined in 

Black's Law Dictionary (from 1990, when the amendment passed) as: 

a collective designation of all the assets of the state which furnish the 1neans 
for the support for government and for defraying the discretiona1y 
appropriations of the legislature. Such are distinguished from assets of a special 
character, such as the school fund. 1931 

The dictionary definition must be considered in conjwiction with any judicial 

inte1pretations of "general fund" that would have informed voters and the Legislature at the 

ti.me the amendment was passed. If the Legislature had authority to establish a fund outside 

the general fund at the ti.me the CBR amendment was passed, nothing in the legislative history 

of the amendment indicates that the amendment was intended to curtail that authority. But if 

91 Id. 
n See House Floor Session on SJRS, 161h Leg., 2d Sess., Audio 2, (1:02:51-1:03:10) (Statement of 
Representative Kay Brown). 
93 Affidavit of ]alma LJ11de1n11th Ex. 21 (filed 7 /19/2021) (Gmera/fimd, BLACK'S LAW DICTIONARY (6TH Ed. 
1990)). 
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the Legislature never had authority to create a fund outside the general fund, the absence of 

any such legislative history makes sense. 

d. The Legislature Is Not Prohibited from Establishing a Fund Outside 
the General Filnd by the Dedicated Funds Clause. 

The original articles of the Alaska Constitution do not mention the term "general 

fund." However, the dedicated funds clause94 provides (in pertinent part) th~t "[t]he proceeds 

of any state tax or license shall not be dedicated to any special purpose except ... when required 

by the federal government for state participation in federal programs."95 In State v. Alex,96 and 

Sonncman v. Hickel,97 the Alaska Supreme Court considered the legislative history, origin and 

purpose of the clause, concluding that its purpose was to retain control over the budget and 

spending in the legislature and govemor.98 However, the court in Alex recognized that the 

dedicated funds clause did not prohibit the establishment of certain special funds99 and the 

minutes of the constitutional convention relied on by the court in Alex indicate that, at the 

time, at least some delegates distinguished between "the general fund" and "the treasury."100 

In 1968, the Legislature enacted AS 37.05.155, which provided for specified "special 

funds" to be accounted for separately "as accounts in the general fund." 101 In a 1969 opinion 

94 ALASKA CONST. art. IX§ 7. 
95 Id. This article was amended in 1976 when the Permanent Fund was established to create an exception 
for the restrictions placed on the use of the principal of that fund. HJR 111 (1975). 
96 Stole v. Alex, 646 P.2d 203 (Alaska 1982). 
97 So1111en1011 v. Hickel, 836 P.2d 936 (Alaska 1992). 
98 Alex, 646 P.2d at 209-211 (holding that, because the constitution prohibits the dedication of any source 
of revenue, dedication of salmon assessments to qualified regional associations violated dedicated funds clause); 
Som1e111011, 836 P.2d ai: 938-41 (holding that statute establishing Marine Highway System Fund does not violate 
dedicated funds clause because legislature may appropriate from the fund for any pw:pose, but that restriction 
on executive agency's authority to request appropriation for capital improvements violated dedicated funds 
clause). 
99 Akx, 646 P.2d at 210. 
100 See Alaska Const. Conv. Proceed. 2363 ("Now in th.is case the sinking funds for bonds, all this prohibits 
is the earmarking of any special tax to that sinking fund. You could still set up a sinking fund from the general 
fund or the treasury."). 
101 Ch. 5, §1, SLA 1968 (renwnbered as AS 37.05.500). 
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asserting that proposed legislation would violate the dedicated funds clause of the 

constitution,102 the Alaska Attorney General opined that "(a]ll public moneys and revenue 

coming into the state treasury constitute the general fund of the state."103 The opinion 

acknowledges that the general fund is not specifically created by statute, but that its existence 

is noted in AS 37.05.155.104 

In 1977, in Thomas v. Rosen,105 the Alaska Supreme Court considered whether a bond 

issue authorization was an appropriation bill within the meaning of article II, section 15 of the 

Alaska Constitution.106 In considering whether the Govero or had line-item veto authority over 

a bond issue authorization, the court was guided by the Wisconsin Supreme Court's definition 

of "appropriation" as "the setting aside from the public revenue of a certain sum of money 

for a specified object, in such manner that the executive officers of the government are 

authorized to use that money and no more, for that object, and no other."107 In relying on that 

definition, the Alaska Supreme Court noted that for its purpose, "the operative phrase 'public 

revenue' is critical since it is the basis of the general fund and special funds from which the 

legislature may allocate."108 In a footnote, the court also acknowledged that the general fund 

was not speciJically created by statute but that it existed, and that its existence was noted in 

AS 37.05.155.109 Thoma! description of"the public revenue" as the basis of "the general fund" 

and "special funds" supports the conclusion that the Legislature had some authority to 

102 ALASKA CONST. art. IX § 7. The dedicated funds clause of the constitution preserves state control over 
state revenue by (in part) prohibiting funds that the Legislature may only use for a specified purpose or by 
precluding state agencies from seeking appropriation for a given purpose. Hickel, 836 P.2d at 937. 
103 1969 Op . .Alaska Att'y Gen. No. 5 at *3 (April 15, 1969). 
IM Id. at n. 10. 
10s Thoma! v. &ue!I, 569 P.2d 793 (Alaska 1977). 
106 Id. at 795. 
107 Id. at 796 (quoting Fi1111ega11 v. Damma1111, 264 N.W.622, 624 (Wis. 1936). 
10s Id. 
109 Id. & n. 8. 
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. . • 
establish funds outside the general fund, so long as it abided by the dedicated funds clause of 

the constitution. 

The term "general fund" appears for the first time in the constitution in 197 6, through 

article IX, section 15, the amendment establishing the Permanent Fund. That amendment 

established the Pe1manent Fund, provided for its funding and investment, and provided that 

"[a]ll income from the permanent fund shall be deposited in the general fund unless otheiwise 

provided by law."110 Alaska Statute 37.13.145(a) established the Earnings Reserve Account 

(ERA) "as a separate account in the [Permanent Fund]" and provided that income from the 

Permanent Fund be deposited into the ERA "as soon as it is received."111 Article IX, section 

7 creates an exception for the dedicated funds clause "as provided by article IX, section 15."112 

Recently, in Wielechowski v. State,113 the Alaska Supreme Court held that this provision referred 

to the dedication of certain specific mineral revenues to the Pennanent Fund, and did not 

permit the Legislature to dedicate the earnings of the Permanent Fund income.114 

While the court's decision in Wielcchowski does not address the definition of "the 

general fund," it adds to the weight of authority that the Legislature's establishment of a fund 

outside the general fund does not constitute an unconstitutional dedication of funds. In Hickel 

v. Cowper, the court explained that "the money in the [ERA] never passes through the general 

fund, and is never appropriated as such by the Legislature."115 In Wielechowski the court 

described the ERA as unique in that it is ""(1) an account existing outside of the general fund; 

(2) appropriable by the legislature; (3) managed by [Alaska Permanent Fund Corporation]; (4) 

110 ALASKA CONST. art. IX § 15. 
111 AS 37.13.145(a). 
112 ALASKA CONST. art. IX§ 7. 
113 lf/ielechowrki v. State, 403 P.3d 1141 (Alaska 2017). 
114 Id. at 1148-52. 
11s Hickel, 874 P.2d at 934. 
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• • 
invested in income-producing assets; and (5) treated differently than other state revenues 

because of public expectations."116 

The court's description of the ERA raises an important question for this case: whether 

the Legislature's authority to establish a fund outside the general fund for Permanent Fund 

earnings is bestowed on the Legislature by article IX, section 15, or whether the amendment 

merely recognized the Legislature's authority to establish a separate fund and provided that 

the income from the fund would be deposited into the general fund absent exercise of the 

Legislature's preexisting authority? If it is the fortner, then the Legislature had no authority to 

establish separate funds when the CBR amendment was adopted. If is the latter, then the 

absence of any discussion in the legislative history of the CBR amendment weighs against 

concluding that the amendment eliminated this power. 

Because the term "general fund" was not a term of constitutional significance when 

the Alaska Constitution was established, the Legislature had authority to establish, by statute, 

funds outside and separate from the general fund. 117 This authority was circumscribed only by 

the dedicated funds clause. And the Legislature did establish "separate funds." 118 In 1980, the 

Legislature established the Power Cost Assistance Fund as a "separate fund" of the 

authority. 119 The statute creating that fund was repealed and reenacted the following year, again 

as a "separate fund" of the authority.120 In 1984, the Legislature established the Power Cost 

llG Wielecho11Jski, 403 P.3d at 1151. 
ll7 The Alaska Constitution vests legislative power in the legislature. ALASKA CONST. art. II § 1. 
118 E.g. Ch. 68, § 2, SLA 1967; Ch. 130, § 11, SLA 1974; Ch. 218, § 86, SLA 1975; Ch. 277, § 9, SLA 1976; 
Ch. 124, § 1, SLA 1977; Ch. 181, § 4, SLA 1978; Ch. 83, § 42, SLA 1980; Ch. 118, § 8, SLA 1981; Ch. 133, § 1, 
SLA 1984. 
11? Ch. 83, § 42, SLA 1980. 
120 Ch. 118, § 8, SLA 1981. 
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• • 
Equalization Fund as a "separate fund" of the a':lthority. 121 These funds existed at the time the 

CBR amendment was passed in 1990. 

Judicial decisions prior to adoption of the CBR amendment acknowledged the 

existence of the general fund, but also recognized that the Legislature could establish special 

or separate funds. 122 Given this authority; and given the absence of any indication in the 

legislative histo1y that the CBR amendment was intended to circwnscribe that authoi:i.ty or to 

define general fund more broadly than was already defined through statutes, this coutt 

concludes that the term "general fund" does not include a separate fund of a public 

co1poration. Accordingly, it does not include the PCE Endowment Fund. 

The Defendants argue that adopting Plaintiffs' proposed interpretation of "general 

fund" will undermine the repayment provision of article IX, section 17(d), allowing the 

Legislature to evade the repayment provision by establishing funds outside the general fund 

by simply majority vote.123 But, absent an express provision in article IX, section 17 ( d) or other 

indications that the CBR amendment limited the Legislature's authority to establish funds 

separate from the general fund, the court will not lightly infer such a limitation.124 The CBR 

must still be repaid. But because the Legislature established the PCE Endowment Fund as a 

separate fund, it may not be swept pursuant to article IX, section 17(d). In addition, the funds 

validly appropriated by the Legislature from the PCE Endowment Fund for FY2022 for the 

PCE-CAP must be distributed to the PCE-CAP in accordance with the Legislature's 

appropriation. 

121 

122 

123 

124 

Ch. 133, § 1, SI.A 1984. 
See mpra, nn. 96-100, and accompanying text. 
Opposition at *21-22. 
CJ Brad11erv. Ho111mo11d, 553 P.2d 1, 7 (Alaska 1976). 
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.. • • 
Conclusion 

Because the Plaintiffs have demonstrated that they are entitled to judgment as a matter 

of law, and because the Defendants have not ·shown that they are entitled to judgment as a 

matter of law, the court GRANTS Plaintiffs' motion for summary judgment and DENIES 

Defendants' Cross-Motion for Summary Judgment. The Department is PERMANENTLY 

ENJOINED from sweeping the PCE Endowment Fund into the CBR pursuant to article IX, 

section 17(d) of the Alaska Constitution. Plaintiffs are ORDERED to file a proposed final 

judgment within 20 days of service of this decision.125 

DONE this 11th day of August 2021, at Anchorage, Alaska. 

I certify that on 8/11 /2021 
a copy of the above was mailed to 
each of the following at their 
addresses of record: 

Erik Groves 
Samuel Gottstein 
Scott Kendall 
John Leman 
J ahna Lindemuth 
Katherine Demarest 
Margaret Paton-Walsh 

Elsie Roehl 
Judicial Assistant 

~ 

12S Alaska R. Civ. P. 56(c). 
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MEMORANDUM State of Alaska 

Department of Law 

TO: 

FROM: 

Honorable Mike Dunleavy 
Governor 

Treg Taylor 
Attorney General 

DATE: August 25, 202 l 

TEL. NO.: 269-5100 

SUBJECT: Appropriations from funds 
swept June 30, 2021 into the 
CBR 

You requested a memorandum that could be publicly disseminated addressing the 
following question: "Whether appropriations validly enacted prior to July I, 2021, but 
with a July 1 effective date that have a funding source that was otherwise swept into the 
constitutional budget reserve as of June 30, 2021, can be expended without a reverse 
sweep?" 

There is a reasonable argument these monies can be expended, but it would be an 
issue of first impression for the courts. Ultimately, we cannot say with certainty what the 
courts would decide, especially in light of the recent superior court decision regarding the 
Power Cost Equalization Fund. 

For background, article 9, section 17 of the Alaska Constitution establishes the 
constitutional budget reserve fund. Subsection ( d) of section 17 requires that any money 
taken from the fund under subsections (b) and (c) must be repaid through what has 
become known as the "sweep." Subsection (d) states: 

If an appropriation is made from the budget reserve fund, until the 
amount appropriated is repaid, the amount of money in the general 
fund available for appropriation at the end of each succeeding fiscal 
year shall be deposited in the budget reserve fund. The legislature 
shall implement this subsection by law. 

The question presented involves an interpretation of the phrase "available for 
appropriation at the end of each succeeding fiscal year." This is not an issue of whether 
the fund exists in the general fund or not; that was the question addressed by the superior 
court in the recent Power Cost Equalization Fund decision. Rather, the question is, for 
those funds in the general fund and otherwise swept as of June 30, should the amount that 
is needed to pay validly enacted appropriations that have a July lst effective date be 
retained in the funds for expenditure in FY'22? In other words, are the amounts needed 
for the validly enacted appropriations considered "not available for appropriation" under 
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• • Honorable Mike Dunleavy, Governor August 25, 2021 
Page 2of3 Re: Appropriations.from.funds swept June 30, 2021 into the CBR 

subsection ( d) because they have already been obligated to be expended for a purpose in 
the next fiscal year? 

The Alaska Supreme Court has addressed how to interpret "available for 
appropriation" in one prior decision: Hickel v. Cowper, 847 P.2d 922 (Alaska 1994). 
Although this decision mainly addressed this phrase as it is used in subsection (b ), the 
court said that it's interpretation of "available for appropriation" for purposes of (b) also 
applies to ( d). The court described its ruling as follows: 

Instead, we consider it appropriate, as well as consistent with both 
the language of the amendment and the intent of the framers, to 
focus on the legal status of the various funds implicated in 
relationship to the legislative power of appropriation. The "amount 
available for appropriation" must include all funds over which the 
legislature has retained the power to appropriate and which are not 
available to pay expenditures without further legislative 
appropriation. 1 

The court also explained: 

It is far more reasonable to interpret "amount available for 
appropriation" in light of the relative consequences of and 
circumstances attendant in making appropriations from different 
sources. In this light, monies which already have been validly 
committed by the legislature to some purpose should not be 
counted as available.2 

In the scenario presented, there is a reasonable argument that appropriations 
validly enacted prior to July 1, 2021, but with a July effective date, are already "validly 
committed by the legislature to some purpose."3 According to Hickel v. Cowper, this 
would remove these amounts from being available for appropriation. 

The countervailing argument-and practical concern- is whether an 
appropriation having an effective date after the sweep has already occurred means the 
money in the fund has already been swept, and therefore there are no actual funds to 

2 

3 

Id. at 927. 

Id. at 930-931 (emphasis added). 

Id. 
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• Honorable Mike Dunleavy, Governor 
Re: Appropriationsfi·omfunds swept June 30, 2021 info the CBR 

• August 25, 2021 
Page 3 of 3 

support what is otherwise a valid appropriation.4 It is unclear where the court would 
come down on this issue. If the monies cannot be considered validly committed until the 
appropriation is effective, then there would be no money available in the fund to carry out 
the appropriation. If, on the other hand, the monies can be considered validly committed 
before their effective date, then the money needed to pay those appropriations should not 
be swept and would be available for expenditure in FY' 22 to carry out the appropriation. 
In light of the reasonable arguments on both sides, I believe it is legally defensible to 
release the funds and pay out the validly enacted appropriations for FY'22. 

4 By operation of law, the sweep occurs at 11 :59 pm on June 30th of any given 
fiscal year. Consequently, an appropriation that is effective July 1st may be valid, but the 
underlying account has no funds to support the appropriation. 
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DATE: 

TO: 

FROM: 

• 

August 25, 2021 

STATE OF ALASKA 
OFFICE OF THE GOVERNOR 

MEMORANDUM 

Neil Steininger, Director 
Office of Management and Budget 

Mike Dunleavy 
Governor 

/ 
/l•I, 

SUBJECT: Appropriations Enacted on June 30, 2021 

• 

I am directing the Office of Management and Budget, (OMB) and the Division of Finance 
(DOF), to immediately effectuate appropriations approved by the Legislature and signed into law 
by me, from fund sources that were eventually swept into the Constitutional Budget Reserve 
Fund, as of June 30, 2021. This decision is made after a review of all appropriations in light of 
the Superior Court's recent ruling on Power Cost Equalization. Part of that review included an 
analysis from the Department of Law. That analysis, a memorandum from Attorney General 
Taylor, is attached. 

Effective immediately, I direct you to take the necessary actions to ensure these expenditures 
occur for Fiscal Year 2022 according to the enacted appropriations in House Bill 69 (Chapter 1, 
SSSLA 21). Furthermore, I direct OMB and DOF to provide a status update to the Legislature's 
Finance Division on these appropriations. 

cc: Hans Zigmund, Director of Finance 
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THE STATE 

01ALASKA 
GOVERNQH, MIKE DVNLEAVY 

Via Email 

Pat Pitney 
Interim President 
University of Alaska 
P.O. Box 755000 
Fairbanks, Alaska 99775 
Email: kppitney@alaska.edu 

December 15, 2021 

Re: Higher Education Investment Fund 

Dear President Pitney: 

Department of Law 

OFFICE OF THE ATTORNEY GENERAL 

1031 W. 4th Avenue. Suite 200 
Anchorage, AK 99501 

Main: 907-269-5100 
Fax: 907-276-3697 

Thank you for your communications regarding the Higher Education Investment 
Fund (HEif) and the automatic "sweep" of certain funds into the Constitutional Budget 
Reserve Fund (CBRF). I appreciate that you have made your counsel available to discuss 
the matter with attorneys at the Department of Law. Governor Dunleavy requested that I 
respond to your letter, since it involves an interpretation of the Alaska Constitution. 
Specifically, Art. IX, sec. I 7(d) of the Alaska Constitution which states in part: 

"the amount of money in the general fund available for 
appropriation at the end of each succeeding fiscal year 
shall be deposited into the budget reserve fund." 

Emphasis added. 

Your previous letter suggested that the HEIF was not subject to the sweep 
provisions of the CBRF for at least two reasons. 

First, the University contends that subjecting the HEIF to the sweep is a matter of 
executive discretion and that my August 25, 2021 memorandum justifies exempting the 
HEif from the sweep. 

Second, the University contends that even if the HEif is subject to the sweep, only 
a limited portion of the fund is available to be swept through your interpretation of 
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• Pat Pitney, Interim President 
Re: Higher Education Investment Fund 

• December 15, 2021 
Page 2 of 5 

AS 37.14.750(c), specifically the seven percent of the fund described in statute as 
available for withdrawal each year. 1 

As you know, the CBRF operates as a savings fund with special rules for 
legislative appropriations from the fund and a requirement that money withdrawn from 
the fund be repaid. Under the repayment provision, money "in the general fund" and 
"available for appropriation" at the end of a fiscal year shall be deposited in the CBRF 
until withdrawals from the CBRF have been repaid. This is colloquially known as the 
sweep. 

With a rare exception, prior to the last legislative session, the Alaska State 
Legislature had been able to work together and historically passed budget language to 
reverse the sweep and maintain fund balances that would otherwise be deposited into the 
CBRF. During the 2019 legislative session it appeared that for the first time in recent 
history the required 3/4 vote of the legislature to reverse the CBRF sweep would not be 
achievable. In response, the administration performed a comprehensive review of all 
funds potentially implicated by the sweep. The HEIF was identified as a sweepable fund 
based on the enabling language in the statute.2 

Governor Dunleavy agrees the HEIF provides critical support to a number of 
Alaskan students. He has provided funding for the annual costs of the HEIF scholarships 
every year he has been in office (including for this upcoming fiscal year, FY 2023). 
However, failure of the Legislature to work together and reverse the sweep results in a 
mandatory duty by the Governor to comply article IX, section 1 7 of the Alaska 
Constitution. No governor has the legal authority or discretion to ignore the constitution 
and its sweep requirements. 

As previously stated, under the provisions of the CBRF (and as decided in the 
recent PCE case) money "in the general fund" and "available for appropriation" at the 
end of a fiscal year is subject to the sweep. 

AS 37.14.750(c) states, in part, "As soon as is practicable after July 1 of each year, 
the commissioner of revenue shall determine the market value of the fund established in 
this section on June 30 for the immediately preceding fiscal year. The commissioner shall 
identify seven percent of that amount as available for appropriation." 

2 AS 37.14.750(a) ("The Alaska higher education investment fund is established in 
the general fund for the purpose of making grants awarded under AS 14.43.400-
14.43.420 by appropriation to the account established under AS 14.43.915(a) and of 
making scholarship payments to qualified postsecondary institutions for students under 
AS 14.43.810 - 14.43.849 by appropriation to the account established under 
AS 14.43.915(b). Money in the fund does not lapse.") 
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I . • Pat Pitney, Interim President 
Re: Higher Education Investment Fund 

• December 15, 2021 
Page 3of5 

Alaska Statute 37.14.750(a) clearly indicates that the HEIF is "established in the 
general fund for the purpose of making grants ... by appropriation."3 Consequently, the 
HEIF is subject to the sweep provisions in article IX, section 17( d) of the Alaska 
Constitution as the HEIF is explicitly established in the general fund and the legislature is 
required to appropriate funds from the HEIF to other accounts in order for funds to be 
spent.4 Recent superior court litigation, clarifying the application of the sweep to the 
Power Cost Equalization Fund (PCE),5 reinforces this principle of law. 

Like the HEIF, the PCE was set up as an endowment out of which only a certain 
portion should be spent each year. Although the superior court detennined the PCE was 
not "in the general fund," it did agree with us that the fund was fully available for 
appropriation regardless of any statutory limit on availability of funds for appropriation. 

In regard to my analysis that the appropriations from the HEIF made in 2021 could 
proceed for this fiscal year, I believe that the University may have misconstrued the 
analysis. My memorandum dealt specifically with funds that had already been validly 
committed in a further appropriation from the fund into the scholarship and other 
accounts-the only difference was that the appropriation, although enacted, did not go 
into effect until after the reverse sweep was supposed to occur. I concluded, after 
reviewing the relevant case law, that there was a reasonable argument that the valid 
commitment of the funds had already occurred prior to the effective date of the 
appropriation, thereby making the appropriated funds no longer available for 
appropriations.6 This allowed necessary funding, such as the funding for performance 

3 AS 37.14.750(a). 
4 This letter take no position on whether accounts such as the Alaska education 
grant account and Alaska performance scholarship award account as subject to the sweep 
or whether funds previously appropriated from the HEIF are subject to the sweep. 

5 See Alaska Federal of Natives v. Dunleavy, Case No. 3AN-21-06737CI, Order on 
Mot. for Summ. J. and Cross Mot. for Summ. J. at p. 10-1 l("Plaintiffs argue in their 
motion for summary judgment that the PCE Endowment Fund is not "available for 
appropriation" because the monies in the fund have already been appropriated, the 
appropriation has not expired, and the funds remain obligated (to the fund) ... [b ]ut this 
definition is contrary to the supreme court's holding in Hickel .... However valid an 
initial appropriation of money may have been, that money remains available for 
appropriation within the meaning of article IX, section 17 if "the [L]egislature has 
retained the power to appropriate and which require further appropriation before 
expenditure"). 

6 Hickel v. Cowper, 874 P.2d 922, 931 (Alaska l 994)("monies which already have 
been validly committed by the legislature to some purpose should not be counted as 
available"). 
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/. • Pat Pitney, Interim President 
Re: Higher Educalion Investment Fund 

• December 15, 2021 
Page 4of5 

scholarships, to continue in this fiscal year despite the legislature's failure to reverse the 
sweep. 

With respect to the University's argument that only a portion of the HEIF is 
exposed to the sweep, this argument appears to be contrary to the plain language of the 
statute itself, and the Weilechowski decision by the Alaska Supreme Court. 

Initially, AS 37.14.750(b) states "[n]othing in this section creates a dedicated 
fund." However, under the University's argument at least some percentage of the HEIF 
would essentially be a dedicated fund. Additionally, the statute is silent on the disposition 
of the remaining 93% of the fund following the appropriation of the 7% under 
AS 37.14.750(c). 

As the PCE and the Weilechowski case made clear, absent a specific statutory 
directive 7 or constitutional limit on the availability of funds8 the legislature maintains 
appropriation power over the funds regardless of state statutes. This makes the funds in 
the HEIF "available for appropriation."9 

Similarly, the University's analysis seems to depart from the Supreme Court's 
analysis that trust receipts and restricted accounts in the general fund are available for 
appropriation under article IX, section 17, despite the intent and express language of 
those statutes attempting to designate the funds for certain purposes. 1° Consequently, it 
seems from the plain reading of AS 37.14.750, the HEIF is created within the general 
fund and there are no restrictions on the legislature's ability to make appropriations from 
the fund making the entire fund subject to the provisions of article IX, section 17. 11 

7 See, e.g., AS 18.08.085 (authorizing the commissioner to spend funds without 
further apportion); AS 26.23.300. 
8 

9 

10 

E.g. private donations for a particular purpose, limits on federal funds, etc. 

Hickel v. Cowper, 874 P.2d 922, 933 (Alaska 1994). 

Id. at 935-36. 
11 Curran v. Progressive Northwestern Ins. Co., 29 P.3d 829, 832 (2001)( "When a 
statute's meaning appears clear and unambiguous, the party urging another meaning 
bears a correspondingly heavy burden of demonstrating contrary legislative 
intent")(internal citations omitted) 

EXHIBIT 17 
Page 4 of 5 

000269

Exc. 134



I , • 

Pat Pitney, Interim President 
Re: Higher Education Investment Fund 

• 

December 15, 2021 
Page 5 of 5 

Governor Dunleavy and I share your concerns regarding the HEIF and are 
available to discuss options that fall within the boundaries of the law and his authority. 
The one thing the governor cannot legally do if a Legislature fails to vote to reverse the 
sweep is ignore the mandate of article IX, section l 7(d) of the Alaska Constitution. This 
duty was clearly described in the PCE case and requires the sweep of all funds "in the 
general fund" and "available for appropriation" by the Legislature. 

Sincerely, 

Treg R. Taylor 
Attorney General 
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• AK Higher Education Investment 

Net Asset Value 

Cash and Cash Equivalents 

As of the Month Ending 

November 30, 2021 

Short-term Fixed Income Pool {Internally Managed) 
Total Cash and Cash Equivalents 

Fixed Income Securities 

Interim-term {Internally Managed) 
Broad-term {Internally Managed) 

High Yield {Internally Managed) 
Total Fixed Income Securities 

Broad Domestic Equity 

SSgA Russell 3000 
Total Broad Domestic Equity 

Global Equity Ex-U.S. 

SOA International Equity Pool 

Total Global Equity Ex-U.S. 

Real Assets 
Real Estate Investment Trust Pool {Internally Managed) 

Total Real Assets 

Receivables and Payables 

Income Receivable/Payable 

Payable To/From 

Total Receivables and Payables 

Total Assets 

$ 

$ 

• 
4,223,839.42 
4,223,839.42 

120,976,298.13 

120,976,298.13 

165,418,302.23 
165,418,302.23 

98,584,115.06 
98,584,115.06 

21,346,862.46 
21,346,862.46 

(44.92) 

(44.92) 

410,549,372.38 
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' • • AK Higher Education Investment 

Schedule of Investment Income (Loss) and Changes in Invested Assets 

As of the Month Ending 

November 30, 2021 

Cash and Cash Equivalents 
Short-term Fixed Income Pool {Internally Managed) 

Fixed Income Securities 
Interim-term (Internally Managed) 
Broad-term {Internally Managed) 
High Yield {Internally Managed) 

Broad Domestic Equity 

SSgA Russell 3000 

Global Equity Ex-U.S. 

SOA International Equity Pool 

Real Assets 
Real Estate Investment Trust Pool {Internally Managed) 

Total Investment Income (Loss) 

Payable To/From 

Total Invested Assets, Beginning of Period 

Net Contribution (Withdrawal) 

Total Assets 

$ 

$ 

$ 

1-Month 

(44.92) $ 
(44.92) 

177,789.49 

177,789.49 

(2,532,347.98) 

(2,532,347.98) 

(4,576,600.05) 

(4,576,600.05) 

(217,715.93) 

(217,715.93) 

(7,148,919.39) $ 

417,918,328.79 

(220,037.02) 

410,549,372.38 $ 

Fiscal YTD 

843.13 

843.13 

162,563.42 

162,563.42 

8, 102,633 .59 

8, 102,633 .59 

(5,279,060.58) 

(5,279,060.58) 

1,078,462.46 

1,078,462.46 

4,065,442.02 

416,411,393.99 

(9,927,463.63) 

410,549,372.38 
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• 
TAPES 

SFC-04 # 4, Side A 

CALL TO ORDER 

MINUTES 
SENATE FINANCE COMMITTEE 

February 02, 2004 
10:03 AM 

• 

Co-Chair Lyda Green convened the meeting at approximately 10:03 AM. 

PRESENT 

Senator Lyda Green, Co-Chair 
Senator Gary Wilken, Co-Chair 
Senator Con Bunde, Vice Chair 
Senator Fred Dyson 
Senator Lyman Hoffman 
Senator Donny Olson 
Senator Ben Stevens 

Also Attending: CHERYL FRASCA, Director, Office of Management and 
Budget, Office of the Governor; JOAN BROWN, Chief Budget Analyst, 
Office of Management and Budget, Office of the Governor. 

Attending via Teleconference: 
participants. 

SUMMARY INFORMATION 

There were no teleconference 

SB 283-APPROP: REVERSE 2003 CBR SWEEP 

The Committee heard from the Office of Management and Budget. The 
bill was held in Committee. 

#SB283 

SENATE BILL NO. 283 
"An Act making an appropriation to reverse the deposit of 
money available for appropriation in the general fund at the 
end of fiscal year 2003 into the constitutional budget reserve 
fund; making an appropriation under art. IX, sec. 17 ( c), 
Constitution of the State of Alaska, from the constitutional 
budget reserve fund; and providing for an effective date." 
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. • • • 
This was the first hearing for this bill in the Senate Finance 
Committee. 

Co-Chair Green noted the purpose of this meeting is to gather 
information on the accounts that normally carryover from one fiscal 
year to the next, but were not allocated from the Constitutional 
Budget Reserve (CBR) Fund by the legislature during the previous 
session. 

CHERYL FRASCA, Director, Office of Management and Budget overviewed 
the sub-accounts that were "swept". She reminded that at the end of 
the previous legislative session, a number of these sub-accounts 
within the general fund were swept into the CBR fund, and that 
historically the major appropriation legislation contains a 
provision to reverse this sweep to restore the funds to their 
respective sub-accounts. She explained such a provision was not 
included in the FY 04 appropriation legislation. She noted that the 
FY 04 budget legislation contained several appropriations that 
relied on the availability of these revenues for expenditure during 
the fiscal year. 

Ms. Frasca informed that during the previous summer she contacted 
the co-chairs of the House of Representatives and Senate Finance 
Committees to garner whether the intent was to implement the 
affected programs for the period of time before the legislature 
reconvened in January, as stipulated in the FY 04 budget 
appropriation, and was verbally instructed to continue the delivery 
of services. 

Ms. Frasca detailed a handout titled "CBR Sweep Summary - DRAFT" 
[copy on file) listing the aforementioned accounts. She noted the 
following four items did not require a reversal. 

FHWA Airspace leases 
Amount Swept: $19,049 
Minimum Reverse Amount: $0 
Fall 2003 Potential Sweep Balance: $19,049 

Ms. Frasca informed that these one-time revenues were initially 
received several years prior and that the funding source was not 
recurrent. 

State Forestation Fund 
Amount Swept: $194 
Fall 2003 Potential Sweep Balance: $194 
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-· • • 
Ms. Frasca noted that in addition to the small dollar amount, this 
fund has not been accessed for several years. 

AMHS [Alaska Marine Highway System] Replacement Fund 
Amount Swept: $0 
Fall 2003 Potential Sweep Balance: $0 

Education Facility Maintenance/Construction Fund 
Amount Swept: $0 
Fall 2003 Potential Sweep Balance: $0 

Ms. Frasca stated that because the balance of the two accounts is 
zero, there is no need to reverse the funding. 

Ms. Frasca continued outlining those items in which a reversal was 
necessary to support FY 04 appropriation level and future year 
spending as follows. 

Voe Rehab Small Business Enterprise Revolving Loan Fund 
FY 04 Appropriation: $365,000 
FY 04 Revenue: $230,000 
FY 04 Revenue Shortfall: $135,000 
Amount Swept: $121,587 
Minimum Reverse Amount: $121,587 
Fall 2003 Potential Sweep Balance: $0 
Reversal of full amount will make the funding available to pay 
FY 05 costs and ease fund cash flow. 
If Revenue not equal to Appropriation: $13,413 Shortage does 
not appear to be a problem; actual expenditures are lower than 
authorization. 

Ms. Frasca told of proceeds from vending machine facilities to be 
utilized to aid blind and severely handicapped licensees who 
operate the vending machines. She stated the balance of this sub
account is accumulated to allow for larger projects, such as 
remodeling of facilities. She said the specific funds are intended 
for construction at the Atwood Building. 

Alaska Historical Commission 
FY 04 Appropriation: $0 
FY 04 Revenue: $0 
FY 04 Revenue Shortfall: $0 
Amount Swept: 85,302 
Minimum Reverse Amount: $0 
Fall 2003 Potential Sweep Balance: $85,302 
Department requests full amount be reversed to support future 
year spending. 
If Revenue not equal to Appropriation: 
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·' • • 
Ms. Frasca noted this funding is generally utilized for special 
projects and the funds are accumulated over time. 

Senator Dyson asked the proposed projects. 

Ms. Frasca exampled a commemoration of the 50 year anniversary of 
Alaska statehood. 

Oil/Haz Substance Release Accounts 
FY 04 Appropriation: $20,171,600 
FY 04 Revenue: $9,232,900 
FY 04 Revenue Shortfall: $10,938,700 
Amount Swept: $18,349,829 
Minimum Reverse Amount: $10,938,700 
Fall 2003 Potential Sweep Balance: $7,411,129 
Department requests full amount be reversed to support future 
year spending; annual revenue not sufficient to maintain 
current spending level. 
If Revenue not equal to Appropriation: Extra sweep supports 
future appropriations. 

Ms. Frasca explained these funds are utilized to support capital 
projects and cover operating expenses in the Department of 
Environmental Conservation and the Department of Transportation and 
Public Facilities. 

Ms. Frasca also noted this reversal request includes reversal of 
prior year balances. 

Co-Chair Green clarified this request is not unusual. 

Ms. Frasca affirmed a number of these items carry forward from one 
year to the next. 

Employment Assistance & Training (STEP) 
FY 04 Appropriation: $5,639,700 
FY 04 Revenue: $4,650,000 
FY 04 Revenue Shortfall: $989,700 
Amount Swept: $1,947,655 
Minimum Reverse Amount: $0 
Fall 2003 Potential Sweep Balance: $4,547,743 
Since fund is a diversion of workers compensation tax monies 
assessed against insured and self-insured employers, reverse 
full amount. 

Ms. Frasca remarked that funds in this sub-account are used to fund 
various training programs. 
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.. • 
Workers Safety/Comp Account 
FY 04 Appropriation: $4,139,400 
FY 04 Revenue: $4,139,400 
FY 04 Revenue Shortfall: $0 
Amount Swept: $4,547,743 
Minimum Reverse Amount: $0 

• 
Fall 2003 Potential Sweep Balance: $4,547,743 
Since fund is a diversion of workers compensation tax monies 
assessed against insured and self-insured employers, reverse 
full amount. 

Ms. Frasca noted this is a diversion of workers compensation 
contributions that are used to fund the Division of Workers 
Compensation, and Occupational Safety and Heal th programs. She 
assured that failure to provide reversal of these funds in FY 04 
would cause no pending crisis. 

Commercial Passenger Vessel Env. Compliance Fund 
FY 04 Appropriation: $706,900 
FY 04 Revenue: $706,900 
FY 04 Revenue Shortfall: $0 
Amount Swept: $1,099,965 
Minimum Reverse Amount: $706,900 
Fall 2003 Potential Sweep Balance: $393,065 
Reversal of full amount will make the funding available to pay 
FY 05 costs and ease fund cash flow. 
If Revenue not equal to Appropriation: -$706, 900 Revenue 
received late in year and funds FY 05 

Ms. Frasca explained these funds are collected from cruise ships to 
address emissions and discharges. She stated that this program does 
not have a revenue shortfall in the current fiscal year. 

JOAN BROWN, Chief Budget Analyst, Office of Management and Budget, 
Office of the Governor, interjected that a portion of these 
revenues are received at the end of the fiscal year and therefore 
the sweep has caused cash flow issues. 

Ms. Frasca furthered that funds collected in May and June 2002 were 
swept into the CBR and thus unavailable for expenditure. 

Tobacco Ed/Cessation Fund 
FY 04 Appropriation: $5,395,600 
FY 04 Revenue: $4,295,600 
FY 04 Revenue Shortfall: $1,100,000 
Amount Swept: $1,260,524 
Minimum Reverse Amount: $1,100,000 
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.. • • 
Fall 2003 Potential Sweep Balance: $160,524 
Reversal of full amount will make the funding available to pay 
FY 05 costs and ease fund cash flow. 
If Revenue not equal to Appropriation: Extra sweep supports 
future appropriations. 

Ms. Frasca reminded these funds represent 20 percent of the Tobacco 
Settlement funds annually received by the State and utilized to 
fund grants for tobacco cessation programs both within the 
Department of Health and Social Services and outside organizations. 

Bldg Safety Account 
FY 04 Appropriation: $1,603,700 
FY 04 Revenue: $1,508,000 
FY 04 Revenue Shortfall: $95,700 
Amount Swept: $95,700 
Minimum Reverse Amount: $92,843 
Fall 2003 Potential Sweep Balance: $0 
If Revenue not equal to Appropriation: $2,857 Small shortfall 
is not a problem. 

Ms. Frasca stated this sub-account is utilized to fund the 
Department of Labor and Workforce Development mechanical inspection 
activities. She remarked that this program has a "shortfall" of 
approximately $96,000 as a result of the sweep. 

Alcohol/Drug Abuse Trtmnt/Prevention Fund 
FY 04 Appropriation: $21,400,000 
FY 04 Revenue: $15,300,000 
FY 04 Revenue Shortfall: $6,100,000 
Amount Swept: $6,191,229 
Minimum Reverse Amount: $6,100,000 
Fall 2003 Potential Sweep Balance: $91,229 
Reversal of full amount will make the funding available to pay 
FY 05 costs and ease fund cash flow. 
If Revenue not equal to Appropriation: Extra sweep supports 
future appropriations. 

Ms. Frasca explained this sub-account represents 
proceeds of the alcoholic beverage tax and is 
grants for nonprofit organizations as well 
projects. 

50 percent of the 
utilized to fund 
as some capital 

Co-Chair Green asked if these grants are awarded to "an agency". 

Ms. Frasca replied that the alcohol tax revenues are utilized for 
several purposes, including construction of the Nome Youth 
Detention Facility, Medicaid expenses, suicide prevention programs, 
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,,,. • • 
the Department of Corrections, and the Alaska Council on Domestic 
Violence and Sexual Assault. 

Land Disposal Income Fund 
FY 04 Appropriation: $7,818,500 
FY 04 Revenue: $4,318,500 
FY 04 Revenue Shortfall: $3,500,000 
Amount Swept: $5,048,544 
Minimum Reverse Amount: $3,500,000 
Fall 2003 Potential Sweep Balance: $1,548,554 
Department requests full amount be reversed to support FY 04 
and FY 05 costs, including FY 05 debt. 
If Revenue not equal to Appropriation: Extra sweep supports 
future appropriations. 

Ms. Frasca requested the full amount be reversed to make the 
balance available in FY 05. 

AMHS Fund 
FY 04 Appropriation: $86,945,400 
FY 04 Revenue: $82,945,400 
FY 04 Revenue Shortfall: $4,000,000 
Amount Swept: $9,277,305 
Minimum Reverse Amount: $4,000,000 
Fall 2003 Potential Sweep Balance: $5,277,305 
If Revenue not equal to Appropriation: The extra sweep amount 
is to load the fund for FY 05. FY 05 will be shortfunded 
without full reversal. 

Ms. Frasca stated $4 million is necessary to fund operations for 
the remainder of FY 04 with the balance available to support the 
system in FY 05. 

The Off ice of Management and Budget recommends the following two 
items be reversed "to Restore Balance - So Available in FY 05". 

Debt Retirement Fund 
FY 04 Appropriation: $53,820,600 
FY 04 Revenue: $61,747,107 
FY 04 Revenue Shortfall: $0 
Amount Swept: $7,926,507 
Minimum Reverse Amount: $7,926,507 
Fall 2003 Potential Sweep Balance: $0 
Reversal will make the funding available to pay FY 05 debt 
costs. 
If Revenue not equal to Appropriation: -$7,926,507 the extra 
sweep amount is to load the fund for FY 05. FY 05 will be 
shortfunded without full reversal. 
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• • 
Ms. Frasca emphasized the funds are not necessary for FY 04, but 
rather would be needed for FY 05. 

Ak Tech Voe Ed Pgm Fund (TVEP) 
FY 04 Appropriation: $4,561,500 
FY 04 Revenue: $4,561,500 
FY 04 Revenue Shortfall: $0 
Amount Swept: $913,590 
Minimum Reverse Amount: $913,590 
Fall 2003 Potential Sweep Balance: $0 
Since fund is a diversion of monies that would otherwise go 
into the unemployment insurance trust fund, reverse full 
amount. 
If Revenue not equal to Appropriation: -$913,590 

Ms. Frasca explained these funds 
Alaska programs, the Kotzebue 
Vocational Technical Center, and 
Vocational Training Center. 

are utilized for University of 
Technical Center, the Alaska 
the Galena Project Educational 

The Off ice of Management and Budget categorized the following item 
in the handout as "Reverse to Restore Prior Year Account Balances 
over $999 to Communities". 

Municipal Capital Matching Grants (sum of 2 grant programs) 
Amount swept: $2,301,844 
Minimum Reverse Amount: $2,158,525 
Fall 2003 Potential Sweep Balance: $143,319 
If Revenue not equal to Appropriation: -$2,158,525 Expenditure 
would require a supplemental appropriation. Potential sweep 
amount affects accounts less than $1000. 

Ms. Frasca noted these funds represent the balance held by a number 
of smaller communities in their capital matching grants accounts. 
She stated that reversal of this item would restore the funds to 
each community. 

This Office of Management and Budget noted this final item as a 
"Policy Call". 

Railbelt Energy Fund 
Amount Swept: $29,571,811 
Fall 2003 Potential Sweep Balance: $29,571,811 

Ms. Frasca stated the FY 04 budget does not contain an 
appropriation that is dependant upon these funds; however, the 
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, .... • • 
Off ice of Management and Budget requests the funds be reversed. 

Senator Hoffman asked the purpose of reversing these funds. 

Ms. Frasca responded this would restore the account to allow future 
legislatures to utilize the funds. 

Ms. Frasca relayed that departmental managers were "resting easier" 
with the knowledge that the legislature was considering reversal of 
these accounts. 

Ms. Frasca pointed out that the FY 04 budget did not contain a 
necessary $120,000 appropriation to the Department of Revenue to 
manage the CBR. She requested these funds be appropriated. 

Co-Chair Green ordered the bill HELD in Committee. 

# 

ADJOURNMENT 

Co-Chair Lyda Green adjourned the meeting at 10:22 AM 
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 

THIRD JUDICIAL DISTRICT AT ANCHORAGE 

MADIL YN SHORT, RILEY VON BORSTEL, 
KJRSTEN SCHINDLER, and JAY-MARK 
PASCUA, 

Plaintiffs, 
v. 

GOVERNOR MICHAEL J. DUNLEAVY in his 
official capacity, THE STATE OF ALASKA, 
OFFICE OF MANAGEMENT AND BUDGET, 
and THE STATE OF ALASKA, DEPARTMENT 
OF ADMINISTRATION, 

Court No.: 3AN-22-04028CI 

00 

~ 10 Defendants. 

; ~-~ 11 JOINT MOTION FOR EXPEDITED BRIEFING AND DECISION SCHEDULE 
~ - I 

~-0~ 
]::5:9N 12 
::3 -~ ~ §" Plaintiff-students Madilyn Short, Riley von Borstel, Kjrsten Schindler and Jay-
~~ ~ ~ 13 
~ Qj" ~ .E o o • Mark Pascua ("Plaintiffs") and Defendants Governor Michael J. Dunleavy, the Office of 
E !::: II) N 
:: C/J ~r') 14 
~ ...l 0 ~ 
5 ::: -£ ~ 

15 
Management and Budget, and the Department of Administration ("Defendants") jointly 

:C"'~N "' ,-.., 
('I r--
u e 16 move for an expedited briefing and decision schedule in this case. 

~ 
N 
0 
N 

~ 

~ 

~ 

~ 

() 
I 

/ 

17 The parties agree that this case involves purely legal issues that can be decided on 

18 
summary judgment, and that this case needs to be decided on an expedited basis to provide 

19 
guidance to the legislature during its upcoming 2022 regular session. The parties also 

20 

21 
recognize that there will likely be a subsequent appeal to the Alaska Supreme Court, and 

22 have agreed to the following schedule in this court so that the Supreme Court may issue 

23 its decision before the end of April 2022. 

24 The parties respectfully request the following briefing schedule: 

25 
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~ • - x ... v <( ~ 
0 0 • 
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3 

4 

5 
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8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

• • 
(l) Defendants' Opposition and Cross-Motion for Summary Judgment is due by 

Wednesday, January 19; 

(2) Plaintiffs' Reply in support of Motion for Summary Judgment and Opposition 

to Cross-Motion for Summary Judgment is due by Friday, January 28; 

(3) Defendants' Reply in support of Cross-Motion for Summary Judgment is due 

by Friday, February 4; 

This parties request that this court schedule oral argument immediately after the 

close of briefing, and request a decision by this court no later than Tuesday, 

February 22, 2022. 

DATE: January 5, 2022 

DATE: January 5, 2022 

CASHION GILMORE & LINDEMUTH 
Attorneys for Plaintiffs 

By: s/Jahna M. Lindemuth 
Jahna M. Lindemuth 
Alaska Bar No. 9711068 
Scott M. Kendall 
Alaska Bar No. 0405019 
Samuel G. Gottstein 
Alaska Bar No. 1511099 

TREG R. TAYLOR 
ATTORNEY GENERAL 
Attorneys for Defendants 

By: s/Margaret Paton Walsh (with consent) 
Margaret Paton Walsh 
Alaska Bar No. 0411074 
Kate Demarest 
Alaska Bar No. 1011074 
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• • 
LPR:OPOSEDJ ORDER 

Based on the foregoing joint motion for an expedited briefing~and decision 

schedule, 

IT IS SO ORDERED. Oral argument on the cross-motions for summary 

judgment is scheduled for 

Date: "~' i.z.. 

CERTIFICATE OF SERVICE 
I hereby certify that a copy of the 
foregoing was served via email on 
January 5, 2022 on the following: 

Margaret Paton-Walsh 
margaret.paton-walsh@alaska.gov 

Katherine Demarest 
kate.demarest@alaska.gov 

k1!1ri.ua.7 f_. ZDZ2. - /Q: OO<A. rv'I. ·,"' (oCA.~.Jn,oM 

Superior Court Judge 

""' Co"'-1""'\.<Sj cop1°t~ o'- Ql,u IPn~k~ 
~\....o""'\.!. ~ f~vf~ tD c..k~~...-.r 
\.J ~t.t C-\ ~ . ::U la. ss ~"' SO f")-<S' 
J.ac.u.~ "'-~ '-"""- ~ <. ~c.,,\ l eJ... ~ 
.)~0~r"""'e z. '2c...~cc~rl-s. 5ov 

~v·-....,:,~, litc..tt.l c..ofi'es s ~~'-J. ~ 
ck l: v-e...-e cl i1l ~~ b.A ~ . 

18 CASHION GILMORE & LINDEMUTH 

19 By: s/ Jennifer Witaschek 

20 

I certily tt1at on _I j5_/~~~ 
of the lollowing was mailecl/email 
ot the following at their addr 
S:.G,o/fs~s; , _aa,;;,d,li'X<Wl.<1.A4. ~~tv, 

21 

22 

23 

24 

25 
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA ZC.'27 J'.'' / .i .,,. . -· 

THIRD JUDICIAL DISTRICT AT ANCHORAGE .. ' ! '.' 3 

MADIL YN SHORT. RILEY VON 
BORSTEL, KJRSTEN SCHINDLER, 
and JAY-MARK PASCUA, 

Plaintiffs, 

V. 

GOVERNOR MICHAEL J. 
DUNLEAVY in his official capacity, 
THE STATE OF ALASKA, OFFICE 
OF MANAGEMENT AND BUDGET, 
and THE ST ATE OF ALASKA, 
DEPARTMENT OF 
ADMINISTRATION, 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Defendants. ) Case No. 3AN-22-04028 CI 

'1-°'gPPOSITION AND CROSS-MOTION FOR SUMMARY JUDGMENT 

This lawsuit is the second challenge to the State's interpretation. of the 

Constitutional Budget Reserve ("CBR") amendment found in article IX, section 17( d) 

of the Alaska Constitution. That provision requires the sweep of "general fund" monies 

that are "available for appropriation at the end of each ... fiscal year" into the CBR to 

repay previous withdrawals from the CBR. In the first case, Alaska Federation of 

Natives v. State, the superior court answered a question of first impression, holding that 

the power cost equalization fund ("PCE") was not sweepable because legislative 

drafting removed it from the general fund. But the court relied on controlling Alaska 

Supreme Cowt precedent, Hickel v. Cowper, 1 to reject the PCE plaintiffs' other 

Hickel v. Cowper, 874 P.2d 922 (Alaska 1994). 
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argument-that the PCE was not sweepable because it was not "available for 

appropriation" within the meaning of article IX, section l 7(d).2 

In this case, the PCE plaintiffs' attorneys repeat the exact argument they lost the 

first time around. A new group of plaintiffs challenge the executive branch's conclusion 

that section 17( d) mandated a sweep of the Higher Education Investment Fund 

("HEIF") into the CBR at the end of fiscal year 2021. Ignoring both Hickel v. Cowper 

and last year's ruling, the plaintiffs argue that the HEIF is not sweepable because the 

legislature validly appropriated money into the fund and those appropriations have not 

lapsed. But this is the same faulty "available for appropriation" analysis that was 

rejected in Hickel and AFN. This Court should deny the plaintiffs' motion and grant the 

State's cross-motion. That outcome is unambiguously required by precedent and the 

plain language and purpose of the CBR amendment. 

l. BACKGROUND 

A. The Constitutional Budget Reserve fund was created by the voters in 
1990, with provisions making it difficult for the legislature to borrow 
from the fund, and requiring repayment. 

In 1990, Alaska voters created the Constitutional Budget Reserve Fund (CBR) 

when they approved Article IX, section 1 7 of the State Constitution by a nearly two-to-

one margin. 3 The CBR serves as an emergency savings account, with constitutionally 

mandated limitations on the legislature's ability to access the money. Section l 7(a) 

2 Alaska Federation of Natives et al. v. Governor Dunleavy et al., 3AN-21-
06737CI. Ex. 14, Order on Motion for SJ at 9-12. 
3 https://www.elections.alaska.gov/doc/forms/H28.pdf. 

Short, et al. v. Dunleavy, et al. Case No. 3AN-22-04028 CI 
Opposition and Cross-Motion for Summary Judgment Page 2 of 20 

000088

Exc. 154



•, • • 
creates the fund, provides that certain oil-derived settlement and tax money must be 

deposited into the fund and invested, and instructs that "[ m ]oney may be appropriated 

from the fund only as authorized under (b) or (c) of this section."4 Section 17(b) allows 

the legislature to appropriate from the fund by a simple majority vote to cover a budget 

gap "[i]f the amount available for appropriation for a fiscal year is less than the amount 

appropriated for the previous fiscal year."5 And section 17(c) allows appropriation "for 

any public purpose," but only by a three-quarters supermajority vote of the legislature. 6 

Finally, when the legislature does dip into the CBR, section 17( d) requires that 

the money spent be "repaid" at the end of the fiscal year using "money in the general 

fund available for appropriation." This provision is commonly referred to as "the 

sweep."7 For most of the CBR's history, the legislature has successfully circumvented 

this repayment obligation using a maneuver called the "reverse sweep"-a super-

majority-approved appropriation of whatever money was swept by operation of section 

l 7(d) at the end of one fiscal year directly back to where it came from at the beginning 

4 

5 

6 

7 

Alaska Const. Art. IX, § 17(a). 

Alaska Const. Art. IX, § l 7(b). 

Alaska Const. Art. IX§ l 7(c). 

Affidavit of Neil Steininger (Steininger Aff.) at~ 7. 

Short, et al. v. Dunleavy, et al. 
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of the next fiscal year. 8 The reverse sweep is accomplished via section l 7(c)'s provision 

that the legislature may appropriate money from the CBR "for any public purpose upon 

affirmative vote of three-fourths of the members of each house of the legislature."9 

B. The legislature passed a statute that limited the sweep provision to 
"undesignated" general funds only, and the Alaska Supreme Court 
invalidated that statute as unconstitutional. 

In 1994, the legislature enacted AS 37.10.420 in an attempt to define "key 

phrases and concepts used across section 17, including the phrase 'amount available for 

appropriation,'" for purposes of both section l 7(b) (authorizing spending from the CBR 

by majority vote based on a comparison of one year's appropriated amount to the next 

year's available amount) and the repayment provision of l 7(d). 10 That statutory 

framework limited "funds available for appropriation" in the section 17(b) comparison 

to money "accruing to the general fund during the fiscal year," general fund "program 

receipts," and "the unreserved, undesignated general fund balance carried forward from 

the preceding fiscal year that is not subject to the repayment obligation" of section 

8 Steininger Aff. at~ 7; see e.g, Ch. 17, § 29(a), SLA 2018 ("Deposits in the 
budget reserve fund (art. IX, sec. 17, Constitution of the State of Alaska) for fiscal year 
2018 that are made from subfunds and accounts other than the operating general fund 
(state accounting system fund number I 004) by operation of art. IX, sec. 17( d), 
Constitution of the State of Alaska, to repay appropriations from the budget reserve 
fund are appropriated from the budget reserve fund to the subfunds and accounts from 
which those funds are transferred"); Ch. I,§ 45(a), SSSLA 17 (same except for fiscal 
year 2017); Ch. 3, § 35(a), 4SSLA 16 (same except for fiscal year 2016). 
9 Alaska Const. Art. IX, § 17( c ). 
10 Hickel, 874 P.2d at 936 (quoting AS 37.10.420(b)'s language attempting to 
identify sweepable funds under section 17( d)). Article IX, section l 7's repayment 
provision provides that "[t]he legislature shall implement this section by law." Alaska 
Const. Art. IX, § 17( d). 

Short, et al. v. Dunleavy, et al. 
Opposition and Cross-Motion for Summary Judgment 
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17( d). 11 And, for purposes of the repayment provision, the statute limited sweepable 

funds to "the amount of money comprising the unreserved, undesignated general fund 

balance to be carried forward as of June 30 of the fiscal year, or as much of it as is 

necessary to complete the repayment." 12 

Former Governor Steve Cowper raised a facial challenge to the constitutionality 

of AS 37.10.420. He argued that it was inconsistent with sections l 7(b) and 17(d). 13 The 

Alaska Supreme Court struck down the legislature's definition of "available for 

appropriation" in AS 37.10.420(a) and (b). The Court focused on the phrase "available 

for appropriation" in light of the purposes of section l 7(b), which limits the legislature's 

ability to reach the CBR via a simple majority vote to years in which the State 

experiences a shortfall compared to the previous year. Former Governor Cowper argued 

for an expansive reading of the phrase "amount available for appropriation" to include 

essentially all of the State's assets, "however liquid." 14 He proposed that "available for 

appropriation" meant "all funds which the legislature can make available to itself by a 

majority vote." 15 The State argued to the contrary that "amount available for 

appropriation" should "include[] only revenues received by the State within the fiscal 

year" and "the unreserved, undesignated general Jund balance carried forward from the 

II 

12 

13 

14 

15 

Id. at 924 n.2 (quoting AS 37.10.420(a)). 

Id. (quoting AS 37.10.420(b)). 

Id. at 924-25. 

Id. at 928. 

Id. 
Short, et al. v. Dunleavy, et al. 
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preceding fiscal year that is not subject to repayment" under section 17( d). 16 

But the Court "reject[ed] both interpretations." 17 The State's view was too 

narrow because it "would allow [simple] majority access to the budget reserve 

whenever there was even the slightest decline from year to year in revenues, even if in 

the prior year a huge sum was left unappropriated or placed in the statutory budget 

reserve." 18 And former Governor Cowper's broader reading was equally problematic, 

because it would undermine the voters' intention to "allow[] the budget reserve to be 

used by a simple majority as necessary to maintain appropriations at a constant level." 19 

The Court ultimately held that "amount available for appropriation within the meaning 

of article IX, section 17 ... includes all monies over which the legislature has retained 

the power to appropriate and which require further appropriation before expenditure."20 

The Court went on to discuss subsection ( d) of article IX, section 17, on the last 

page of its opinion. Because the Court "s[aw] no reason to give 'available for 

appropriation a different meaning in subsection ( d) than ... in subsection (b ),"21 it 

struck down AS 37.10.420(b) as well as AS 37.10.420(a). 

16 Id. at 926-27 (emphasis added). The statute uses a description, "undesignated 
general fund," similar to the accounting code "UGF," for "unrestricted general fund." 
17 Id. at 927. 
18 Id. at 930. 

19 Id. The Court rejected this interpretation because it covered so many State assets 
that it "would require a complete restructuring of the established financial system of the 
state government." Id. at 927. 

20 Id. at 935. 

21 Id. at 936 & n.32. 
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C. The Higher Education Investment Fund provides a source of funds 

for scholarships for Alaskan students, but the money is available for 
other purposes and must be appropriated by the legislature before it 
can be spent. 

The Higher Education Investment Fund ("HElF") was created by statute in 2012 

to provide investment income to support the Alaska Education Grant Program and the 

Alaska Performance Scholarship Award program. 22 At the same time, the legislature 

also created the Alaska education grant account and the Alaska performance scholarship 

account. 23 Alaska Statute 37.14.750(a) provides that the "Alaska higher education 

investment fund is established in the general fund for the purpose of making grants 

awarded under AS 14.43.400-14.43.420 by appropriation to the [Alaska education grant 

account] and of making scholarship payments to qualified postsecondary institutions for 

students under AS 14.43.810-14.43.849 by appropriation to the [Alaska performance 

scholarship award account]." The statute declares that "[m]oney in the fund does not 

lapse, " 24 and that "[ n ]othing in this section creates a dedicated fund. "25 It also provides 

that at the start of each fiscal year the Commissioner of Revenue will determine the 

value of the account at the end of the previous fiscal year and "shall identify seven 

percent of that amount as available for appropriation" to the Alaska education grant 

account and the Alaska performance scholarship award account.26 

22 

23 

24 

25 

26 

See§§ 3, 11, 13 ch. 74 SLA 2012. 

§ 11 ch. 74 SLA 2012. 

AS 37.14.750(a). 

AS 37.14.750(b) 

AS 37.l4.750(c). 
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Although the purpose of the HEIF was to support these two named programs, the 

legislature undisputedly may appropriate money from the fund for other purposes. The 

plaintiffs concede the legislature has the ability to spend the REIF for "any other public 

purpose," and that the legislature has done so.27 And as the statutory scheme makes 

clear, money appropriated into the HEIF cannot be spent without another appropriation 

out of the fund, either to one of the statutorily-named accounts or to some other 

specified use. This critical fact is also not disputed by the plaintiffs.28 

D. The legislature failed to pass a reverse sweep in 2021, and the State 
determined that the HEIF should be swept into the CBR. 

Last year, the legislature did not pass a reverse sweep for the first time in many 

years. Based on an analysis performed in 2019-when the legislature almost failed to 

pass the reverse sweep--the State determined that the HEIF was subject to the 

mandatory sweep required by art. IX, section 17( d). The 2019 analysis was performed 

by the Office of Management and Budget ("OMB") in consultation with the Department 

of Law and the Department of Administration's Division ofFinance.29 The State, 

applying Hickel v. Cowper, 30 identified 54 funds as sweepable.31 The complete results 

of the 2019 Analysis are shown on Exhibit B to the Affidavit of Neil Steininger, who 

participated in the analysis as OMB's Chief Budget Analyst and who is now the OMB 

27 

28 

29 

30 

31 

Pl. Mot. S.J. at 9 & n.33, 18 & n.71; see also, Steininger Aff. at ii 5. 

Pl. Mot. S.J. at 7, 18 & n.71. 

Steininger Aff. ii 9. 

Id.~] 14. 

Id. ii 17 & Ex. 8. 
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Director. 32 Of the 159 active general fund subfunds analyzed, 54 were deemed 

sweepable, including the HEIF, and 105 were deemed unsweepable.33 

The plaintiffs, four student recipients of grants or scholarships, have filed suit 

claiming that the HEIF is not sweepable because the money in the fund was validly 

appropriated to the fund for the specific purpose of earning investment income to 

support grants and scholarships. 

II. LEGAL ST AND ARDS 

The parties agree that this case presents a legal question, with no disputed 

material facts34 and have cross-moved for summary judgment on the legal issue. This 

Court's task is to apply ordinary principles of constitutional interpretation to determine 

whether the Higher Education Investment fund falls within the repayment subsection of 

the CBR provision of the Constitution. That subsection requires repayment of "the 

amount of money in the general fund available for appropriation" to the CBR at the end 

of the fiscal year "until the amount appropriated [from the CBR in the past] is repaid."35 

"Constitutional provisions should be given a reasonable and practical 

interpretation in accordance with common sense."36 Alaska courts interpreting the 

Constitution "look to the plain meaning and purpose of the provision and the intent of 

32 

33 

34 

35 

Id.~~ 1, 17 & Ex. B. 

Id.~~ 17-18 & Ex. B. 

See Alaska R. Civ. P. 56(c); Pl. Mot. SJ. at 16. 

Alaska Const. Art. IX, § 17( d). 
36 Hickel, 874 P.2d at926 (quoting Arco Alaska, Inc. v. State, 824 P.2d 708, 710 
(Alaska 1992)). 
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the framers." 37 Where, as with the CBR, the framers are the people themselves, the 

court must avoid "constru[ing] abstrusely any constitutional term that has a plain 

ordinary meaning," and should instead "defer to the meaning the people themselves 

probably placed on the provision."38 

The Court can refer to legal and other dictionaries for guidance on how to 

interpret words in the Constitution, 39 but the Supreme Court has noted that it has "no 

power to rewrite constitutional provisions 'no matter how clearly advantageous and 

publicly supported' a policy may appear to be."40 

HI. ARGUMENT 

A. The Alaska Supreme Court's holding in Hickel v. Cowper controls the 
outcome of this case and establishes that the HEIF is sweepable. 41 

In Hickel v. Cowper, the Alaska Supreme Court held that "funds which are 

'available for appropriation' and 'in the general fund"' are subject to the repayment 

provision in article lX, section 17(d), based on its plain language. 42 The Court thus 

established a two-part test for the sweepability of funds: (1) is the money in the general 

31 Id. 
38 Id. (quoting Citizens Coalition/or Tort Reform, Inc. v. McAlpine, 810 P.2d 162, 
169 (Alaska 1991) (citations omitted). 
39 Id. at 586. For example, in Forrer v. State, 471 P.3d 569, 590 (Alaska 2020) the 
Court reviewed a legal dictionary definition of the word "debt" in a case interpreting the 
constitution's restriction on the State's contracting of "debt." Art. IX, sec. 8. 
4° Forrer, 471 P.3d at 590. 
41 The legislation creating the HEIF included a series of tax breaks for donations to 
the fund and any such donations would likely not be sweepable. However, it appears 
that no such donations have been made. See Steininger Aff. at il 18( c ). 
42 Hickel, 874 P.2d at 936. 
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fund? (2) is it available for appropriation? The plaintiffs do not contest that the HEIF is 

in the general fund, no doubt because the language of the statute creating the fund 

precludes any such argument. Alaska Statute 37.14.750 expressly provides that "[t]he 

Alaska higher education investment fund is establish in the general fund ... " The 

question before the Court is simply whether the HEIF is "available for appropriation" 

under article IX, section 17( d) of the A I ask a Constitution. 

The answer i.s straightforward. In Hickel, the Alaska Supreme Court defined the 

phrase "amount available for appropriation within the meaning of article IX, section 17" 

to mean "all monies over which the legislature has retained the power to appropriate 

and which require further appropriation before expenditure."43 The money in the HEIF 

cannot be spent without a further appropriation. The plaintiffs concede this critical 

point.44 And the statutory scheme is clear: funds in the HEIF are spent only "by 

appropriation to" the Alaska education grant account and Alaska performance 

scholarship account.45 In other words, the legislature has retained the power to 

appropriate the funds in the HEIF, and those funds cannot be spent without a further 

appropriation. Thus, under Hickel, the HEIF is sweepable; that disposes of this case. 

This is the same analysis applied by the superior court in AFN.46 

43 Id. at 935 (emphasis added). 

44 Pl. Mot. SJ at 1 7 ("The fact that the legislature can re-appropriate monies from 
the HEIF ... "); 18, fn. 71 ("The legislature still retains the statutory ability to appropriate 
monies from the HElF to any other public purpose.") 

45 AS 37.14.750(a). 

46 Alaska Federation of Natives, 3AN-21-06737CI. Ex. 14 at 9-12. 
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B. Hickel's definition of "available for appropriation" for art. IX, section 

17(d) was not dicta; nor was Hickel "wrongly decided." 

The plaintiffs ask this Court to ignore the controlling precedent of Hickel, 

dismissing the central holding of that case as merely "select Ianguage"47 that is 

somehow "dicta"48 that does not bind the Court here. In the alternative, plaintiffs insist 

Hickel was "wrongly decided."49 Neither contention has merit. 

Although most of the Alaska Supreme Court's discussion in Hickel focuses on 

the meaning of the phrase "available for appropriation" in article IX, section 17(b), the 

plaintiffs' assertion that the Court merely "ass um[ ed]" in "dicta" that the "analysis of 

'available for appropriation' should be the same for section 17(d)"50 is wrong. Hickel 

answered a facial challenge to a statute purporting to interpret the meaning of the phrase 

"available for appropriation" in both sections l 7(b) and 17(d).51 And the Alaska 

Supreme Court found the statute's definition of "available for appropriation" for section 

I 7(d) just as unconstitutional as its definition for section 17(b), expressly holding that it 

saw "no reason to give 'available for appropriation' a different meaning in subsection 

(d) than we did in subsection (b)."52 Under Hickel's clear holding, funds "over which 

the legislature has retained the power to appropriate and which require further 

47 

48 

49 

50 

Pl. Mot. SJ at 30. 

Id. at 29. 

Id. at 28. 

Id. at 29. 
51 See, Hickel, 874 P.2d at 923-25 (explaining factual background and procedural 
posture of litigation challenging AS 37.10.420(a) and (b)). 

52 Id. at 936, fn. 32. 

Short, et al. v. lJunleavy, et al. 
Opposition and Cross-Motion for Summary Judgment 

Case No. 3AN-22-04028 CI 
Page 12of20 

000098

Exc. 164



• • 
appropriation before expenditure" are "available for appropriation" for purposes of 

subsection ( d). 53 Funds in the HEIF fall within Hickel' s definition of sweepable funds; 

they cannot be expended without further legislative action. This is not "dicta;" it is 

binding Alaska Supreme Court precedent that controls the outcome of this case. 

Perhaps recognizing the futility of their "dicta" argument, the plaintiffs claim in 

the alternative that Hickel's holding that "available for appropriation" means the same 

thing in article IX, section 17( d) that it means in article IX, section 1 7(b) was "not well 

considered"54 and the case was "wrongly decided."55 Not so. To the contrary, the Court 

considered and correctly rejected exactly the arguments the plaintiffs make here. 

The plaintiffs assert that funds in the HEIF are not "available for appropriation" 

because the legislature previously appropriated those funds to the HEIF, those 

appropriations were "valid" and they have not lapsed. 56 They suggest that 

"commonsense" dictates "that monies which have already been appropriated-like the 

previously-appropriated monies to the HEIF-are not 'available for appropriation at the 

end of [a] ... fiscal year' unless the appropriation has lapsed and the funds are no longer 

obligated." 57 ln their view, "[o]nly unobligated, surplus, leftover monies in the general 

fund were understood to be subject to the annual CBR sweep."58 

53 Id. at 935. 
54 Pl. Mot. SJ at 29. 
55 Id. at 28. 
56 ld.at19. 
57 Id. 
58 Id. at 23. 
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This argument fails for several reasons. First, it ignores the constitutional 

meaning of the term "appropriation." As the Court explained in Hickel, "one of the 

fundamental characteristics of an appropriation, in the public law context, is that it 

authorizes governmental expenditure without further legislative action." 59 Applying this 

understanding, monies "appropriated" to a fund in the state treasury from which the 

legislature "may appropriate" for certain purposes in the future have not been 

"appropriated" in the constitutional sense, because further legislative action is required 

to expend the money. 60 These kinds of soft "appropriations"-or "initial" 

appropriations, to use Hickel's language-simply authorize the transfer of funds 

between different accounts. 61 They do not authorize the expenditure of funds. They are, 

under the Hickel analysis and in reality, accounting designations and not true 

appropriations in the sense of expenditures of money. 

Simply put, "appropriations" to the HEIF are not true appropriations. They do 

not authorize any expenditure of funds out of the state treasury. 62 Rather, they are 

simply transfers of money from one bucket available to the legislature to another 

bucket, equally available to the legislature. And whether the bucket transfer lapses or 

not is irrelevant to whether the money remains "available for appropriation" for 

purposes of the sweep. The money is available either way. 

59 

60 

61 

Hickel, 874 P.2d at 933 (emphasis added). 

Id. (discussing examples of funds requiring further appropriations to expend). 

Id. 
62 See Alaska Const. Art. IX, section 13 ("No money shall be withdrawn from the 
treasury except in accordance with appropriations made by Jaw.") 
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Second, the Court also addressed and rejected the plaintiffs' claim that money in 

funds like the HEIF has been "obligated" in a way that makes it unavailable for 

appropriation. The State made the same argument in Hickel, claiming that AS 37.10.420 

"properly excludes 'restricted funds' because those funds, at least in part, have already 

been appropriated."63 But the Court was not persuaded, "reject[ing]" both "the State's 

conception of relevant fund restrictions and the State's definition of when an amount 

has been validly appropriated." 64 Thus, the Alaska Supreme Court has expressly 

rejected the current plaintiffs' characterization of the "appropriation" of money into 

funds like the HEif as "valid appropriations" for the purpose of analyzing article IX, 

section 17. 

The plaintiffs declare that appropriations to the HEIF "are 'final,' 'terminal,' or 

'expended,"' insisting that "the legislature has established a state asset for a public 

purpose," and comparing the HEIF to "the legislature investing in a new building on 

campus. " 65 This argument is wishful thinking. The quotation marks appear to be air 

quotes-presumably for emphasis. They certainly do not indicate quotations of legal 

authority. And, in fact, there is nothing "final" or "terminal" about appropriations to the 

HEIF, precisely because the money has not actually been "expended." The money sits 

in a savings account where it remains available for appropriation. As a result, contrary 

to the plaintiffs' assertion, moving money into the HEif is categorically opposite from 

63 Id. at 931 n.21. 
64 Id. 
65 Pl. Mot. SJ at 25. 
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the legislature "investing in a new building on campus."66 Funds paid to contractors to 

construct a building do not sit in that building, available to be withdrawn and spent on 

an alternative purpose. There is no unspending the money spent on a building to move it 

into the CBR. But money in the HEIF remains "available for appropriation" and, 

therefore, subject to the sweep. 

Finally, the Court in Hickel invalidated AS 17.10.420(b)'s unconstitutional 

definition of the funds subject to article IX, section l 7's sweep provision: the 

"unreserved, undesignated general fund balance."67 This unconstitutional definition is 

indistinguishable from the plaintiffs' definition that "only surplus funds-i.e. 

unobligated monies that are not subject to a legislative appropriation-are subject to the 

annual CBR sweep."68 Because the plaintiffs' definition "excludes restricted funds 

within the general fund" even though "some of these funds remain 'available for 

appropriation' within the meaning of section 17,"69 it is unconstitutional under Hickel. 

Thus, to the extent that funds in the HEIF are "obligated" or "restricted" at all, 70 any 

such limitations do not save it from the sweep. 

The plaintiffs complain that the Hickel Court failed to acknowledge the 

"temporal differences or purposes" of subsections (b) and ( d) when it decided that the 

66 

67 

68 

69 

Id. 

Hickel, 874 P.2d at 936. 

Pl. Mot. SJ at 19. 

Hickel, 874 P.2d at 936 (emphasis added). 
70 Because the money in the HEIF can be appropriated for any public purpose, there 
is really no "obligation" or "restriction" on this money. 
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phrase "amount available for appropriation" must mean the same thing in each 

section. 71 But they do not explain why the temporal difference has significance to the 

meaning of "available for appropriation" for the purposes of the CBR amendment. The 

Court held that funds "over which the legislature has retained the power to appropriate 

and which require further appropriation before expenditure"72 were available for 

appropriation for purposes of article IX, section l 7(b) because a more restrictive 

definition would allow the legislature to access the CBR too easily-i.e. even when 

substantial sums of money remained in the general fund that the legislature could use to 

cover the costs of government. "The language of section 17 and the purposes behind the 

establishment of the fund do not support such easy access."73 

Similarly, neither the language nor the purpose of subsection 17( d) supports the 

plaintiffs' limited interpretation of "available for appropriation" for purposes of the 

sweep. Subsection (d) creates a constitutional obligation to repay sums withdrawn from 

the CBR, making it one of only two constitutional savings accounts. 74 Yet the plaintiffs 

argue this constitutional savings account is inferior to statutory savings accounts created 

by the legislature, making the repayments required by the Constitution the lowest 

imaginable priority for any money in the general fund at the end of the year. So long as 

71 

72 

Pl. Mot. SJ at 28 

Hickel, 874 P.2d at 935. 
73 Id. at 930 (noting that least restrictive interpretation "would allow majority 
access to the budget reserve whenever there was even the slightest decline from year to 
year in revenues, even if in the prior year a huge sum was left unappropriated or placed 
in the statutory budget reserve.") 
74 The other, of course, is the Permanent Fund. Alaska Const. art. IX, section 15. 

Short, et al. v. Dunleavy, et al. Case No. 3AN-22-04028 CI 
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the legislature has labeled a statutory savings account with a possible future use, under 

the plaintiffs' analysis, the account is exempt from being used to meet the constitutional 

repayment obligation. This makes nonsense of the constitutional text. 

The plaintiffs finally invite this Court to ignore Hickel because in a recent case, 

the Court recognized that in Hickel it had wrongly characterized the transfer of funds 

from the Permanent Fund's earnings reserve account to the Permanent Fund Dividend 

Fund. 75 But this mistake about the transfer to the Dividend Fund has no relevance to this 

Court's analysis of the sweepability of the HEIF. And the plaintiffs identify no other 

misunderstanding of the State's budgetary mechanisms in Hickel, much less one that 

would cause the Supreme Court to overrule the decision. 

In sum, Hickel controls the outcome here and confirms that the HEIF is 

sweepable. The plaintiffs offer no basis for this Court-or the Alaska Supreme Court, if 

this case should be appealed-to second-guess precedent nearly three decades old. 

C. There is no separation of powers issue in this case. 

The plaintiffs complain that reading the CBR amendment as the Supreme Court 

did frustrates the purpose of funds like the HEIF and fails to recognize "the legislature's 

broad power over appropriations." 76 They assert that applying Hickel "would allow the 

Executive Branch to transfer monies out of the HEIF without a valid appropriation, and 

effectively allow the administration to invalidate multi-year appropriations and statutes 

75 

76 

Wielechowski et al. v. State, 403 P .3d 1141, 1151 n.66 (Alaska 2017). 

Pl. Mot. SJ at 26-27, 31. 

Short, et al. v. Dunleavy, et al. Case No. 3AN-22-04028 CI 
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creating such funds," 77 and that this "would create a severe and unconstitutional 

imbalance through the executive's encroachment on the legislative power to 

appropriate. " 78 

This is nonsense. In a gymnastic effort to produce a separation of powers issue, 

the plaintiffs contort the constitutional language beyond recognition. Article IX, section 

17 doesn't allow the executive branch to do anything. To the contrary, it commands that 

money in the general fund available for appropriation at the end of the fiscal year "shall 

be deposited in the budget reserve fund. "79 Any infringement on or limitation of the 

legislature's power of appropriation is a product of the voters' clear choice to enact 

constitutional language for that precise purpose. 80 The legislature's appropriation power 

is not curtailed by any discretionary action of the executive branch. The executive 

branch does not violate the separation of powers by obeying a constitutional mandate. 

For the same reason, the plaintiffs' concern that Hickel's definition of "available 

for appropriation" constitutes an unwarranted encroachment on the legislature's power 

of appropriation lacks merit. The intent of the CBR amendment was to limit the 

legislature's power of appropriation; the whole point of the CBR is to take revenues that 

would previously have been available to the legislature to appropriate every year and 

77 

78 

79 

Id. at 31. 

Id. at 33. 

Alaska Const. art. IX, § 17( d). 
80 See Ex. 1 to Pl. Mot. SJ at 2, Statement in Support ("The Legislature will be able 
to spend money from the Budget Reserve only if ... ;" "The Legislature will be required 
to repay any money it appropriates from the Budget Reserve.") 

Short, et al. v. Dunleavy, et ul. Case No. 3AN-2?.-04028 CI 
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lock them away in a savings account requiring either a two-thirds majority or a decline 

in the state's funds to access and to require the legislature to repay any money it 

withdrew from that account. The limitation on the legislature's power of appropriations 

imposed by article IX, section 17 is a feature, not a bug. The voters imposed this 

limitation on the legislature's power through a constitutional amendment. 

IV. CONCLUSION 

Because the plaintiffs' arguments are foreclosed by binding Alaska Supreme 

Court precedent and are not supported by the plain language or purpose of article IX, 

section 17, the State respectfully asks this Court to deny the plaintiffs' Motion for 

Summary Judgment and grant the State's Cross-Motion. 

DATED January 19, 2022. 

Short, et al. v. Dunleavy, et al. 

TREG R. TAYLOR 
ATTORNEY GENERAL 

By: 
Margaret Paton Walsh 
Alaska Bar No. 0411074 
Katherine Demarest 
Alaska Bar No. 1011074 
Assistant Attorneys General 

Opposition and Cross-Motion for Summary Judgment 
Case No. 3AN-22-04028 CI 
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IN THE SUPERIOR COURT FOR THE STATE OF' ALASKA 

THIRD JUDICIAL DISTRICT AT 1\~fJIC?MCf~E; ·~. ~,,, 
' • ' -· I 'j. \...•• v':; 

MADIL YN SHORT. RILEY VON 
BORSTEL, KJRSTEN SCHINDLER, 
and JAY-MARK PASCUA, 

Plaintiffs, 

v. 

GOVERNOR MICHAEL J. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

DUNLEAVY in his official capacity, ) 
THE ST A TE OF ALASKA, OFFICE ) 
OF MANAGEMENT AND BUDGET, ) 
and THE ST A TE OF ALASKA, ) 
DEPARTMENT OF ) 
ADMINISTRATION, ) 

) 
Defendants. ) 

~~~~~~~~~~~~~~ 

Case No. 3AN-22-04028 CI 

AFFIDAVIT OF NEIL STEININGER 

STATE OF ALASKA ) 
) SS. 

THIRD JUDICIAL DISTRICT ) 

I, Neil Steininger, being duly sworn, state as follows: 

1. I am the Director of the State of Alaska, Office of Management and Budget 

("OMB"). I have held this position since January 2020. Previously, I served as the 

Department of Education and Early Development Administrative Services Director 

from June 2019 through January 2020 and before that, I was the OMB Chief Budget 

Analyst from October 2017 through June 2019. 

2. I am familiar with the Constitutional Budget Reserve fund ("CBR") and its 

repayment obligation under article IX, section l 7(d) of the Alaska Constitution. 
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3. I am also familiar with the Higher Education Investment Fund ("HEIF"). The 

HEIF was established in 2012. See ch. 74, § 13 SLA 2012. The legislature had 

appropriated $400 million from the receipts of the Alaska Housing Capital Corporation 

in 2011 in order to create the fund. See ch. 5, 20(f), FSSLA 2011 ("The sum of 

$400,000,000 is appropriated from receipts of the Alaska Housing Capital 

Corporation ... to a fund created for the purpose of providing education grants or 

performance scholarships, or both, by the Twenty-Seventh Alaska State Legislature.") 

4. The statute creating the HEIF provides that it is not a dedicated fund and that it is 

an account in the general fund. It further provides that the money in the HEIF is 

intended to be appropriated to the Alaska education grant account and the Alaska 

performance scholarship award account to be spent from there on grants and 

scholarships. See AS 37.14.750. 

5. The legislature has appropriated money each year since 2012 from the H EIF to 

the Alaska education grant account and the Alaska performance scholarship award 

account, which have then been used to provide grants and scholarships to Alaskan 

students. In addition to the statutorily expressed uses, the legislature has also 

appropriated funds from the HEIF to support students attending Washington-Wyoming-

Alaska-Montana-Idaho ("WWAMI") medical school programs as well as other 

educational programs, as the plaintiffs concede. See Pl. Mot. SJ at 9 and fn. 33. Notably, 

the legislature has not limited use of the fund to higher education; for example, HEIF 

Short, et al. v. Dunleavy, et al. 
Affidavit of Neil Steininger 

Case No. 3AN-22-04028CI 
Page 2of8 
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money has been appropriated to for the broadband access grant program, 1 and to fund 

both the Public Employee Retirement System ("PERS") and the Teachers Retirement 

System ("TRS"). 2 

6. Over the past several years, the legislature has appropriated money from the 

CBR fund to the general fund in order to cover fiscal year budget deficits that have 

existed since fiscal year 2016, after the state's oil and gas revenues experienced a 

dramatic decline. Effectively, the CBR fund has served as an emergency savings 

account that has been tapped to cover annual deficits between state revenues and state 

expenditures. 

7. Article IX, section l 7(d) provides that once money is withdrawn from the CBR 

fund it must be repaid: "the amount of money in the general fund available for 

appropriation at the end of each succeeding fiscal year shall be deposited in the budget 

reserve fund." This is commonly referred to as "the sweep." But this has rardy taken 

place. lnstead, the legislature has generally passed a provision in the annual operating 

budget bill providing that the amounts withdrawn from general fund subaccounts and 

deposited in the CBR fund at the end of the fiscal year pursuant to section l 7(d) are 

immediately appropriated out of the CBR fund and back into the general fund 

See e.g. DOE Transaction Detail for FY2016 Operating Budget at 16, available 
at https://www.legfin.akleg.gov/BudgetReports/L Y2015/0perating/FinaIEnacted/DOE
TransactionDctail.pdf 

See e.g. ch. 3, § 28(a)(2) and (b)(2) 4SSLA 2016; ch. I,§ 4l(a)(2) and (b)(2) 
SSSLA 2017. 

Short, et al. v. Dunleavy, et al. 
Affidavit of Neil Steininger 

Case No. 3AN-22-04028CI 
Page 3of8 
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subaccounts. This process is commonly called the "reverse sweep." Under Article IX, 

section 17(c), it requires a three-quarters supermajority vote of the legislature. 

8. In the first half of2019, I was serving as the OMB Chief Budget Analyst. The 

initial fiscal year 2020 annual operating budget (HB 39) did not include the reverse 

sweep. Therefore, OMB was required to conduct a careful review of all of the many 

state funds and accounts to detennine what ones would be transferred-"swept"-into 

the CBR fund. 

9. I worked on that project with my colleagues and also testified on the subject of 

the CBR fund reverse sweep at a legislative hearing in July 2019. OMB worked closely 

with the Department of Law and the Division of Finance to assess the nature of each 

fund to determine whether the money in each fund should be swept into the CBR fund 

as required by article IX, section 17(d). There is one Alaska Supreme Court case, Hickel 

v. Cowper, that interpreted the CBR amendment and the meaning of "available for 

appropriation" that we had available to guide our decision making. 

10. I am aware that the plaintiffs contend the 2019 review was contrary to the 

guidelines used by prior administrations. This is misleading. It is important to note that 

the legislature has rarely failed to pass the reverse sweep in a budget bill for the next 

fiscal year. And to my knowledge, no prior year presented a substantial threat to the 

continued funding of state programs because of the emptying of general fund 

subaccounts into the CBR. The 2018 and prior sweepability detenninations used in the 

Annual Comprehensive Financial Reports were done primarily by Division of Finance. 

Short, et al. v. Dunleavy, et al. 
Affidavit of Neil Steininger 

Case No. 3AN-22-04028CI 
Page 4of8 
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1 l. When the reverse sweep passes, the only "sweep" that occurs is an accounting 

event involving a reconciliation of accounts for the end of a fiscal year. This accounting 

exercise essentially recreates on paper an event between June 30 at 11 :59pm (end of one 

fiscal year) and July 1 at 12:00am (beginning of next fiscal year)- with the event being 

the deposit of general fund account monies into the CBR fund and the immediate return 

of that money to the accounts they were withdrawn from. 

12. Although the sweep theoretically happens at midnight on June 30, the actual 

accounting for the sweep must happen later in the calendar year, because it isn't 

possible to know what funds are available for appropriation at the end of the fiscal year 

until accounts have been reconciled and that takes time. The statute about effectuating 

the sweep-AS 37.10.420, declared unconstitutional by the Alaska Supreme Court-

required the accounting to be completed and the sweep effectuated by December 16 

each year. In practice, the amounts are not known until the audit of the state's annual 

comprehensive financial reports is completed. 

13. When counteracted by the reverse sweep, the "sweep" has no real-world effect 

on any of the accounts and thorough review of the interpretation of applicability of the 

sweep serves no practical purpose. For that reason, OMB did not regularly review 

reporting of swept accounts in annual financial reports produced by DOF. 

14. It was not unti I 2019 when the "reverse sweep" actually failed in the legislature 

that real tangible results in the form of major state programs being unfunded could have 

resulted from the CBR fund sweep. Because of that major event, OMB undertook a 

thorough review of all funds and accounts to determine which ones were subject to the 

Short, et al. v. Dunleavy, et al. 
Affidavit of Neil Steininger 

Case No. 3AN-22-04028CI 
Page 5of8 
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CBR fund sweep under section l 7(d) and the guidance provided by the Hickel v. 

Cowper case. 

I 5. Given this unprecedented event, the legislature held hearings in July 2019 on the 

ramifications of the failure to pass the CBR fund "reverse sweep." On July 12, 2019, 

OMB submitted to the co-chairs of the House and Senate Finance Committees a letter 

outlining the framework and guidelines that OMB had developed and that had been 

applied to each fund to determine whether it was subject to the CBR fund sweep or 

repayment provision, with an attached list of the funds subject to the sweep. A true and 

correct copy of that letter and its attached list of funds is attached hereto as Exhibit A. 

I 6. I participated in a Senate Finance hearing on July 18, 2019 and testified 

regarding the CBR fund sweep and the process and guidelines OMB used in 

determining what funds were subject to the sweep or repayment provision. 

I 7. Exhibit B contains a complete list of the 54 general fund sub funds that we at 

OMB, in consultation with the Department of Law and the Division of Finance, 

determined to be sweepable in 20 I 9. The total number of funds we analyzed was 159. 

Attached hereto as Exhibit B is a list showing in more detail the analysis regarding the 

54 funds we deemed to be sweepable, and the l 05 funds we determined were not 

sweepable, and reasons for each of our decisions. 

I 8. As shown on Exhibit B, we determined that the HEIF is sweepable under section 

I 7(d) and Hickel v. Cowper by applying the following series of tests: 

a. Is the fund part of the general fund? (Answer: Yes. The HEIF was created 

as a fund in the general fund. AS 37.14.750). 

Short, et al. v. Dunleavy, et al. 
Affidavit of Neil Steininger 

Case No. 3AN-22-04028CI 
Page 6of8 
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b. Can the money in the HEIF be expended without further legislative 

appropriation? (Answer: No. Further appropriation is necessary.) 

c. Is the use of the fund restricted by law to some particular purpose? For 

example, is the fund a constitutionally permissible dedicated fund? 

(Answer: No.) Is the fund legally restricted by trust, bond, third parties via 

gift, contract, grant, federal restrictions, or otherwise? (Answer: No. 

Although the legislation creating the HEIF permits a variety of tax-

deductible donations into the fund, see ch.74 §§14-25 SLA 2012, it does 

not appear that any such donations have been made.) 

19. In 2019, the consequences of the failure to pass the reverse sweep were 

ultimately avoided because the legislature passed another appropriations bill for the 

fiscal year that included a CBR fund reverse sweep provision (CSSB 2002, sec. 17(a)). 

20. I am now the OMB director, and I testify at budget related legislative hearings 

including in response to questions about the CBR fund sweep. Last year, the legislature 

again failed to pass the CBR fund reverse sweep when it enacted the fiscal year 2022 

operating budget bill (HB 69). OMB has applied the same framework and guidelines 

that it applied in 2019 to determine which funds fall within the sweep. 

21. On March 18, 2021, I gave a presentation about the CBR Sweep and Reverse 

Sweep. A true and correct copy of that presentation is attached hereto as Exhibit C. 

Short. et al. v. Dunleavy, et al. 
Affidavit of Neil Steininger 

Case No. 3AN-22-04028CI 
Page 7of8 
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DATED: 

Neil Steininger 

SUBSCRIBED and SWORN to before me this _fl day of Ml'\~2022. 

Short, et al. v. Dunleavy, et al. 
Affidavit of Neil Steininger 

~ OtaT)IPUbiiC:Sttask~~J. rr. -~ 
My commission expires:~ 

Case Nu. 3AN-22-04028CJ 
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TilE STATE 

01ALASKA 
GOVERNOR MICHAEL J. DUNLEAVY 

July 12, 2019 

The Honorable Natasha von Imhof 
Co-Chair, Senate Finance Committee 
Alaska State Legislature 
State Capitol, Room 516 
Juneau, AK 99801-1182 

The Honorable Neal Foster 
Co-Chair, House Finance Corrimitte~ 
Alaska State Legislature 
State Capitol, Room 505 
Juneau, AK 99801-1182 

• 
Office of the Governor 

OFFICE OF MANAGEMENT AND BUDGET 
Donna Arduin, Director 

Court Ploza Building 
240 Main Street. Suite BOl 

Juneau. Alaska 998 t I -0020 
Main: 907 .465.4660 

Fox: 907 .465.2090 

The Honorable Bert Stedman 
Co-Chair, Senate Finance Committee 
Alaska State Legislature 
State Capitol, Room 518 
Juneau, AK 99801-1182 

The Honorable Jennifer Johnston 
Vice· Chair; House Finance Committee 

Alaska State Legislature 
·State Capitol, Room 501 
Juneau, AK 99801-1182 

Dear Co-Chairs and Vice Chair of the House and Senate Finance Committees, 

As you are aware, the Legislature was unable to achieve a thre_e-fourths vote to reverse the sweep of 
money in the general fund and sub-funds of the general fund available' for appropriation at the end of 
each fiscal year, into the Constitutional Budget Reserve.Fund (CBRF). This requirement is found under 
Article IX, Section 17(d) of the Alaska Constitution. As a res'ult, the staff of the Office of Management 
and Budget, th~ Division of Finance, and the Depa.rtment of Law went through the arduous process of 
establishing~ framework and guidelines to_ be applied to everysinglefund to determine whether the 
fund is subject to the constitutional sweep. Hundreds of hours of staff time were spent making these 
determinations. The Governor Was not involV~d in _th~s proce_ss; no political influence took place when 

!Tiaking these determinatio_ns. · 

The CBRF was establish.ed ~y constitutional amendment in 1990 in Article IX, Section 17 of the Alaska 
Constitution. There are four subsections to this constitutional amendment: 

(a) Revenue into the CBRF- money received from the termination of administrative·and judicial 
proceedings involving mineral revenues is deposited into the CBRF; 
(b) Expenditures from the CBRF by majority vote -only if "the amount available for 
appropriation for a fiscal year is less than the amount appropriated for the previous fiscal year'' 
and the appropriati~n is limited to the amount necessary to make total appropriations equal to 

the amount appropriated in the previous year; 
(c) Expenditures from the CBRF by a three-fourths vote of the members of each house -the 
Legisl_ature can appropriate from the fund for any public purpose if such a supermajority vote is 

obtained; 
(d) Repayment requirement- "If an appropriation is made from the budget reserve fund, until 
the amount appropriated Is repaid, the amount of money In the general fund avallable for 

Exhibit 6 
Page 1 of 3 
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Co-O>•;" •nd V<e Choi' of the Ho"' I •nd Sen>te Finon<e Comm;nee, 
July 12, 2019 r 
Page2 

appropriation at the end of each succeeding fiscal year shall be deposited In the budget 
reserve fund. The legislature shall implement this subsection by law." 

The language of Article IX, Section 17(d) guided the framework for establishing the criteria used to 
evaluate each fund. The following guidelines were used to evaluate each fund: 

All financial assets outside of the permanent fund and the constitutional budget reserve are 
considered to be part of the general fund, not simply the accounts and funds managed directly 
by the Division of Finance and Treasury. 
Funds for which the legislature has retained the power to appropriate from and that are not 
available to pay expenditures without further legislative appropriation are subject to the sweep 
unless a constitutionally dedicated fund or not in the general fund; 
Funds that list purposes for which money In the fund can be used but still require a second 
appropriation to spend from the fund are subject to the sweep unless a constitutionally 
dedicated fund or not in the general fund; 
Money in funds that is already validly appropriated to a particular purpose are not subject to the 
sweep; 
Federal funds are not subject to the sweep; 
Other trust funds such as the Public Employees Retirement Fund that can only be used for a 
specific stated purpose under law such as constitutionally permissible dedicated funds and 
pension funds are not subject to the sweep; 
Donations - the portion of a fund that comprises money donated to a fund for a particular 
purpose should not be included in the sweep; 
Public corporation accounts/funds are not subject to the sweep unless the money is in an 
account or fund that cannot be accessed by the corporation without an additional legislative 
appropriation (e.g. the Power Cost Equalization Endowment fund); 
Receipts subject to refund (e.g. Alaska Marine Highway, University tuition or student housing) 
are not subject to the sweep. 

Attached, please find the finalized list with the determination on what funds will sweep to the CBRF and 
what monies will remain in the fund in which they currently reside. The effective date of the sweep is 
June 30, 2019; however, the deposit of swept funds Into the CBRF will not take place until late August
early September timeframe to allow for the close out of FY2019 expenditures. 

Please do not hesitate to contact the Office of Management and Budget should you or your staff have 
any questions. 

Sincerely, 

Donna Arduln 
Director 
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Co<hairs and Vice fhair of the House and Senate Finance Committees 
July 12, 2019 
Page 3 

Enclosure 
1. Funds Subject to Sweep 

cc. Honorable Cathy Giessel, President, Alaska State Senate 
Honorable Bryce Edgmon, Speaker, House of Representatives 
Honorable Kevin Clarkson, Attorney General, Department of Law 
Mr. David Teal, Director, Legislative Finance Division 
Ms. Suzanne Cunningham, Director, Governor's Legislative Office 
Mr. Hans Zigmund, Director, Division of Finance 

• 
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Funds Subject to Sweep 
Prepared by the Office of Management and Budget 

Fund 'I " 
Code "Name Reference ' 

1005 

1044 
1049 

1052 

General Fund/Program Receipts 

AK Debt Retirement Fund 
Training and Building Fund 

Oil and Hazardous Substance Release Prevention 
Mitigation Account 

AS 37.05.142-.146, AS 
37.10.050-.060 
AS 37.15.011 
AS 23.20.130 
AS 46.08.010-.040, AS 

43.55.201 &.300 
AS43.40.005-.007 

1054 State Employment & Training Program AS 23.15.625 AS 37.05.146 

Marine Highway System Fund AS 19.65.060, AS 37.05.550 1076 

1082 Vessel Replacement Fund . AS 37.05.550 . ----. -- - -

1109 
1139 
1140 

1141 

Test Fisheries Receipts 
AHFC Dividend 
AIDEA Dividend 

RCA Receipts 

1150 ASLC Dividend 

1151 

1153 

1154 

1155 

1156 

1157 

1162 

Technical Vocational Education Program Account 

State Land Disposal Income Fund 

Shore Fisheries Development Lease Program 

Timber Sale Receipts 

Receipt Supported Services 
Workers Safety and Compensation Administration 
Account 

Alaska Oil & Gas Conservation Commission Rcpts 

AS 16.05.050(a)(14) 

AS 37.05.146(c)(22), AS 
42.05.254 

AS 23.15.830 AS 37.10.200 

AS 38.04.022(a), AS 
37.05.146(b) 
AS 38.05.082 AS 
37.05.146(b) 
AS 38.05.110 AS 
37.05.146(b) 
AS 37.05. 142 through 146 
AS 23.05.067(e) AS 18.60, 
AS 23.30 
AS 31.05.093, AS 
37.05.146(c)(23) 

1166 
Commercial Passenger Vessel Environmental Compliance AS 

46
_
03

.4
60

_.4
90 Fund 

1168 Tobacco Use Education and Cessation Fund 
1169 .PCE Endowment Fund 

1172 Building Safety Account 

1173 Miscellaneous Earnings 

AS 37.05.580 
AS 42.45.070-.085 
AS 44.31.025 AS 
37.05.146(c)(53) 

1180 Alcohol & Other Drug Abuse Treatment & Prevention Fund AS 43.60.050 

1195 Snow Machine Registration Receipts AS 28.39.010-250 
1197·~~~A~la-s~k-a~C~a-p~it~al~l-nc~o~m-e--=F-un-d.,--~-'--~~~~~~~--A7S:::--::3~7~.0~5~.56=-=-=-5-==-=-~~~-

1200 Vehicle Rental Tax Receipts AS 43.52.080 
As 16.43-. A7 s=--15-=-_-=-o-=-5_...,.4-90,,_.-

1201 Commercial Fisheries Entry Commission Receipts AS16.05.530, AS 
______________________ 3_7_.0.5.146(c"")(2...,.9_,_) ___ _ 
1203 Workers' Compensation Benefits Guaranty Fund AS 23.30.082 
1211 Cruise Ship Gambling Tax 
1213 Alaska Housing Capital Corporation Receipts 
1214 Whittier Tunnel Toll Receipts 23 use 129(a)(3) 
1218 146(c)code AS 37.05.146(c) 
1221 Civil Legal Services Fund AS 37.05.590 
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Funds Subject to 

Alaska Higher Education Investment Fund 1226 

1234 

AS 37.14.750 (fund) 
AS 14.43 (program) 

License Plates AS 28.10.421 -~----

1237 Vocational Rehabilitation Small Bus. Enterprise Revolving AS 
23

_ 1
5

_ 1
30 Fd 

1243 Statutory Budget Reserve Fund 
1246 Recidivism Reduction Fund 

AS 37.05.540 
AS 43.61.010 

1247 Medicaid Monetary Recoveries 37.05.146(c)(59) and AS 
09.58 and AS 47.05.210 

1248 Alaska Comprehensive Health Insurance Fund AS 21.55.430(a) 
1249 Motor Fuel Tax Receipts 
1254- --MarlJuana Education and TreatmentFund- -

AS 43.40.01 O(f)(g)U) 
-·As 43.61.01 O(tf -

3200 Statutory Budget Reserve Fund 
~-=---:--:---;::---;-:---:---:-:;;::--~~-------------

Alaska Historical Commission Receipts Account (Partially 
3205 

Sweep) 
3221 ___ OriginaJ~_r Surety __ F_u_n_d ____________ _ 
3222 Trauma Care Fund (Partially __ S_w_ee~p~) _______ _ 
3223 Abandoned Vehicle Fund 
3225 AMHS Capitalization ----------------------
-"3-=2-"3-'-3---F-is_h_a_n_d-Game Civil Fines & Penalties 

·-----------~ 3388 $.01 Per Barrel of Oil Produced Surcharge 
3389 $.04 Per Barrel of Oil Produced Surcharge 
-NIA Reappropriations of FY19 Operating Appropriations 
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y 
N

 
y 

N
 

y 
N

 
y 

-
-

C
o

m
m

e
n

ts 

3 
4 3 3 3 3 3 4 3 3 4 3 
5 4 4 4 4 3 3 5 3 3 3 
3 3 3 3 3 3 3 3 3 5 3 
3 3 

-
-
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F
und 

C
ount 

C
ode 

F
und T

itle 

56 
1147 

P
ublic B

uilding F
und 

57 
1159 

D
rinking W

ater F
und B

ond R
eceipts 

58 
1163 

C
ertificates o

f P
articipation 

59 
1164 

R
ural D

evelopm
ent Initiative F

und 
S

m
all B

usiness E
conom

ic D
evelopm

ent R
evolving 

60 
1170 

Loan F
und 

• 
P

F D
ividend A

ppropriations in lieu o
f D

ividends to 
61 

1171 
C

rim
inals 

62 
1174 

U
A

 Intra-A
gency T

ransfers 
63 

1179 
P

assenger F
acility C

harges 
64 

1181 
A

laska V
eterans' M

em
orial E

ndow
m

ent F
und 

65 
1184 

G
eneral O

bligation B
ond D

ebt S
ervice F

und 
66 

1185 
E

lection F
und (H

A
V

A
) 

67 
1186 

A
laska S

tudent Loan C
orporation B

ond P
roceeds 

68 
1187 

F
ederal M

ental H
ealth 

6
9

 
1188 

F
ederal U

nrestricted R
eceipts 

70 
1190 

A
dak A

irport O
perations 

71 
1192 

M
ine R

eclam
ation T

rust F
und 

72 
1196 

M
aster Lease Line o

f C
redit 

A
laska F

ish and G
am

e R
evenue B

ond R
edem

ption 
73 

1198 
F

und 
74 

1199 
A

laska S
port F

ishing E
nterprise A

ccount 
75 

1202 
A

natom
ical G

ift A
w

areness F
und 

76 
1205 

B
erth F

ees for the O
cean R

anger P
rogram

 

• 
77 

1206 
C

om
m

ercial P
assenger V

essel T
ax 

78 
1209 

A
laska C

apstone A
vionics R

evolving Loan F
und 

79 
1210 

R
enew

able E
nergy G

rant F
und 

80 
1212 

F
ederal S

tim
ulus: A

R
R

A
 2009 

81 
1215 

U
niform

 C
om

m
ercial R

egistration fees 
82 

1216 
B

oat R
egistration F

ees 
83 

1217 
N

G
F

 E
arnings 

84 
1220 

C
rim

e V
ictim

 C
om

pensation F
und 

85 
1222 

R
egional E

ducational A
ttendance A

rea S
chool F

und 
86 

1223 
C

om
m

ercial C
harter F

isheries R
LF

 
87 

1224 
M

aricu!ture R
evolving Loan F

und 

P
age 5 o

f6
 

:::>uoruna or 
::>pends 

G
eneral 

w
ithout 

S
w

eepable 
F

und 
A

pprop 

N
 

y 
N

 
N

 
y 

N
 

N
 

y 
N

 
N

 
y 

N
 

N
 

y 
y 

N
 

y 
N

 
N

 
y 

N
 

N
 

y 
N

 
N

 
y 

N
 

N
 

y 
N

 
N

 
y 

N
 

N
 

y 
N

 
N

 
y 

N
 

N
 

y 
N

 
N

 
y 

N
 

N
 

y 
y 

N
 

y 
N

 

N
 

y 
N

 
N

 
y 

N
 

N
 

y 
y 

N
 

y 
N

 
N

 
y 

N
 

N
 

y 
y 

N
 

y 
N

 
N

 
y 

N
 

N
 

y 
N

 
N

 
y 

N
 

N
 

y 
N

 
N

 
y 

N
 

N
 

y 
y 

N
 

y 
y 

N
 

y 
y 

D
edicated 

R
eserved 

F
und 

B
alance 

N
 

y 
N

 
y 

N
 

y 
N

 
y 

N
 

y 

N
 

y 

N
 

y 
N

 
y 

N
 

y 
N

 
y 

N
 

y 
N

 
y 

N
 

y 
N

 
y 

N
 

y 
N

 
y 

N
 

y 

N
 

y 
y 

y 
N

 
y 

y 
y 

y 
y 

N
 

y 
N

 
y 

N
 

y 
N

 
y 

N
 

y 
N

 
y 

N
 

y 

N
 

y 
N

 
y 

N
 

y 

C
om

m
ents 

3 
3 3 3 4 3 3 3 3 3 
3 3 3 3 3 4 6 3 5 4 5 5 4 3 3 3 3 3 3 4 
4 4 

-
-
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F
und 

C
ount 

C
ode 

F
und T

itle 

88 
1225 

C
om

m
unity Q

uota E
ntity R

evolving Loan F
und 

89 
1227 

A
laska M

icroloan R
evolving Loan F

und 
A

K
 G

asline D
evelopm

ent C
orporation In-state P

ipeline 
90 

1229 
F

und 
91 

1230 
A

laska C
lean W

ater A
dm

inistrative F
und 

92 
1231 

A
laska D

rinking W
ater A

dm
inistrative F

und 

• 
93 

1232 
In-state P

ipeline F
und lnteragency 

94 
1233 

M
unicipal B

ond B
ank B

onds 
A

laska Liquefied N
atural G

as P
roject F

und (A
G

D
C

-
95 

1235 
LN

G
) 

A
laska Liquefied N

atural G
as P

roject F
und I/A

 (A
K

 
96 

1236 
LN

G
 I/A

) 
97 

1238 
V

accine A
ssessm

ent A
ccount 

98 
1239 

A
viation F

uel T
ax A

ccount 
99 

1241 
G

eneral F
und/Liquefied N

atural G
as 

100 
1244 

R
ural A

irport Lease R
eceipts 

101 
1245 

R
ural_j\irport I/A

 
__ 

_ __ 
--

102 
1253 

B
onds subject to appropriation 

103 
1255 

D
ividend R

affle F
und 

104 
1256 

E
ducation E

ndow
m

ent F
und 

105 
3208 

O
il/H

azardous R
esponse A

cco
u

n
t 

T
otal S

ubfunds A
nalyzed: (54+

105)=
159 

• ) 
P

age 6 o
f6

 

::;uoruna or 
::;penas 

G
eneral 

w
ithout 

D
edicated 

R
eserved 

S
w

eepable 
F

und 
A

pprop 
F

und 
B

alance 
C

om
m

ents 

N
 

N
 

N
 

N
 

N
 

N
 

N
 

N
 

N
 

N
 

N
 

N
 

N
 

N
 

N
 

N
 

N
 

N
 

c o
m

m
e

n
t 

y 
y 

N
 

y 
4 

y 
y 

N
 

y 
4 

y 
y 

N
 

y 
4 

y 
N

 
y 

y 
5 

y 
N

 
y 

y 
5 

y 
N

 
N

 
y 

3 
y 

N
 

N
 

y 
3 

y 
y 

N
 

y 
4 

-
-

y 
y 

N
 

y 
4 

y 
y 

N
 

y 
4 

y 
N

 
N

 
y 

3 
y 

N
 

N
 

y 
3 

y 
N

 
y 

y 
5 

y 
N

 
N

 
y 

3 
-

-
y 

N
 

N
 

y 
3 

y 
y 

N
 

y 
4 

y 
N

 
N

 
y 

3 
y 

N
 

N
 

y 
3 

k ev: 
N

ot reserved and does not spend w
ithout further appropriation so 

1 available for appropriation and sw
eepable 

O
nly the m

itigation &
 prevention sub-account is sw

eepable and 
only the portion that does not hold trust m

oney from
 fed/other 

2 resources 
R

eserved =
 restrictions im

posed by trust. bond or third parties via 
gift, contract, or grant; including federal governm

ent and other 
3 restrictions. 
4 A

vailable to spend w
ithout further appropriation 

5 D
edicated F

und 
6 D

epends on use -
M

ost D
O

T
 should com

e in as 1004 

E
xh

ib
it B
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• 
S

tate of A
laska 

O
ffice of M

anagem
ent and B

udget 
C

onstitutional B
udget R

eserve S
w

eep and R
everse S

w
eep 

M
arch 18, 2021 
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• • ... 

Funds in the C
onstitution 

T
he A

laska C
onstitution refers to th

re
e

 d
istin

ct funds: 
" P

e
rm

a
n

e
n

t F
und (P

F) -
A

rticle IX, S
ection 1

5
 

0 
Includes m

ineral lease rentals, royalties, royalty sale proceeds, federal m
ineral revenue 

sh
a

rin
g

 paym
ents and bonuses. 

0 
O

nly th
e

 incom
e m

ay be appropriated 

0 
Includes th

e
 E

arnings R
eserve A

ccount (E
R

A
) per H

ickel v. C
ow

per 

., C
o

n
stitu

tio
n

a
l B

u
d

g
e

t R
eserve F

und (C
B

R
) -

A
rticle IX, S

e
ctio

n
 1

7
 

0 
Includes m

oney received from
 th

e
 te

rm
in

a
tio

n
 o

f a
d

m
in

istra
tive

 and ju
d

icia
l 

proceedings involving m
ineral revenues 

0 
G

eneral F
und 

0 
Includes m

oney received from
 taxes, fees, and o

th
e

r sources n
o

t co
n

stitu
tio

n
a

lly 
directed to

 th
e

 C
B

R
 or PF 

n;n~ 
0 

Includes all designated general fund (D
G

F) accounts 
~Y.'.'-'!!i~T111· <·1· 

ye 

~~~-.', 
" 1ALASKA 

.
)
 O

om
w

"""'-'"'' 

E
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• • 

C
onstitutional B

udget R
eserve !Fund 

T
he C

o
n

stitu
tio

n
a

l B
u

d
g

e
t R

eserve F
und (C

B
R

) w
as e

sta
b

lish
e

d
 by 

co
n

stitu
tio

n
a

l a
m

e
n

d
m

e
n

t in 1
9

9
0

 in a
rticle

 IX, se
ctio

n
 1

7
 o

f th
e

 A
laska 

C
o

n
stitu

tio
n

. T
here are fo

u
r su

b
se

ctio
n

s: 

e 
(a) R

evenue into th
e

 C
B

R
 -

m
oney received from

 th
e

 te
rm

in
a

tio
n

 o
f a

d
m

in
istra

tive
 

and ju
d

icia
l proceedings involving m

ineral revenues is d
e

p
o

site
d

 into th
e

 C
B

R
; 

G
I 

(b) E
xpenditures from

 th
e

 C
B

R
 by m

a
jo

rity vote only if -
"th

e
 a

m
o

u
n

t available fo
r 

a
p

p
ro

p
ria

tio
n

 fo
r a fiscal year is less th

a
n

 th
e

 a
m

o
u

n
t a

p
p

ro
p

ria
te

d
 fo

r th
e

 
previous fisca

l year" and to
ta

l a
p

p
ro

p
ria

tio
n

s are lim
ite

d
 to th

e
 a

m
o

u
n

t 
a

p
p

ro
p

ria
te

d
 in th

e
 previous year; 

fl 
(c) E

xpenditures from
 th

e
 C

B
R

 by a th
re

e
-fo

u
rth

s vote o
f th

e
 m

e
m

b
e

rs o
f each 

house -
th

e
 Legislature can a

p
p

ro
p

ria
te

 from
 th

e
 fu

n
d

 fo
r any p

u
b

lic purpose if 
such a su

p
e

rm
a

jo
rity vote is obtained; 

fl 
(d) R

e
p

a
ym

e
n

t re
q

u
ire

m
e

n
t -

"If a
n

 a
p

p
ro

p
ria

tio
n

 is m
a

d
e

 fro
m

 th
e

 b
u

d
g

e
t re

se
rve

 
fu

n
d

, u
n

til th
e

 a
m

o
u

n
t a

p
p

ro
p

ria
te

d
 is re

p
a

id
, th

e
 a

m
o

u
n

t o
f m

o
n

e
y in

 tn
e

 g
e

n
e

ra
l 

fu
n

d
 a

va
ila

b
le

 fo
r a

p
p

ro
p

ria
tio

n
 a

t th
e

 e
n

d
 o

f e
a

ch
 su

cce
e

d
in

g
 fisca

l ye
a

r sn
a

ll b
e

 
d

e
p

o
site

d
 in th

e
 b

u
d

g
e

t re
se

rve
 fu

n
d

. T
he le

g
isla

tu
re

 sh
a

ll im
p

le
m

e
n

t th
is 

su
b

se
ctio

n
 by la

w
." 

. 

~~~
1~~LASKA 

~Go"~"''"'"'"~" 
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IRe1rnY-m
ent IR

eguirem
ent -

C
om

m
onlY-C

alled the "S
w

eep" 

• 
F

Y
1

9
9

5
 to

 F
Y

2010 C
B

R
 d

e
b

t required repaym
ent 

0 
P

eak $
5

.2
8

 in F
Y

2005 
• 

. ° 
F

ully repaid in F
Y

2010 

®
 

C
u

rre
n

t d
e

b
t began F

Y
2015 

" 
G

reater th
a

n
 $

1
1

8
 currently ow

ed 

S
w

eep !E
ffective D

ates: 
• 

E
ffective m

id
n

ig
h

t on June 3
0

 each year 
• 

R
eversed, p

e
n

d
in

g
 th

re
e

-q
u

a
rte

r vote, 1
2

:0
1

 am
 July 1 

• 
S

w
eep M

echanics: 
• 

P
rior year a

cco
u

n
t tra

n
sa

ctio
n

s closed A
ugust 3

1
 

• 
B

alances su
b

je
ct to

 a
u

d
it 

-
-
-
-
-
-
-
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• 
S
w
e
e
P
-
A
P
-
P
-
_
l
i
c
_
a
_
t
_
i
o
_
n
~
~
~
~
~
~
~


S
u

b
je

ct to
 S

w
eep: 

-
-
-
-
-
-

I!) 
F

unds fo
r w

hich th
e

 legislature has retained th
e

 pow
er to

 a
p

p
ro

p
ria

te
 from

 and th
a

t 
are n

o
t available to

 pay expenditures w
ith

o
u

t fu
rth

e
r legislative a

p
p

ro
p

ria
tio

n
 

e 
F

unds th
a

t list purposes fo
r w

hich m
oney-in th

e
 fu

n
d

 can be used b
u

t still require 
a

p
p

ro
p

ria
tio

n
 to

 spend 

N
o

t S
u

b
je

ct to
 S

w
eep: 

" 
M

oney in fu
n

d
s th

a
t is already validly appropriated to a p

a
rticu

la
r purpose 

° 
F

ederal fu
n

d
s 

I!) 
O

ther tru
st fu

n
d

s such as th
e

 P
ublic E

m
ployees R

etirem
ent Fund th

a
t can only be 

used fo
r a specific stated purpose u

n
d

e
r law

 or held in tru
st 

" 
D

onations fo
r a p

a
rticu

la
r purpose 

• 
" 

A
ccounts or fu

n
d

s su
b

je
ct to expenditure w

ith
o

u
t fu

rth
e

r a
p

p
ro

p
ria

tio
n

 
0 

R
eceipts su

b
je

ct to refund -
eg. A

laska M
arine H

ighw
ay, U

niversity tu
itio

n
 or stu

d
e

n
t 

h
o

u
sin

g
 

E
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• • 

SweeP-R
eversal 

T
he sw

eep is a co
n

stitu
tio

n
a

l re
q

u
ire

m
e

n
t, th

e
 reverse sw

eep is a policy d
e

cisio
n

 
w

ith sig
n

ifica
n

t im
p

a
cts . 

S
ection 2

8
(a

) o
f th

e
 G

overnor's proposed F
Y

22 o
p

e
ra

tin
g

 budget: 

• 
S

ec. 
2

8
. 

C
O

N
S

TITU
TIO

N
A

L 
B

U
D

G
E

T 
R

E
S

E
R

V
E

 FU
N

D
. 

(a) 
D

eposits 
in 

th
e

 
b

u
d

g
e

t reserve 
fu

n
d

 (art. IX, sec. 17, C
onstitution o

f th
e

 S
tate o

f A
laska) fo

r fiscal year 2
0

2
1

 th
a

t are m
a

e
e

--
-
-


fro
m

 su
b

fu
n

d
s and a

cco
u

n
ts o

f th
e

 o
p

e
ra

tin
g

 general fu
n

d
 by operation o

f a
rt. 

IX, sec. 17(d), 
C

onstitution 
o

f th
e

 S
tate 

o
f A

laska, 
to 

repay 
a

p
p

ro
p

ria
tio

n
s from

 
th

e
 

b
u

d
g

e
t reserve 

fu
n

d
 are appropriated fro

m
 th

e
 b

u
d

g
e

t reserve fu
n

d
 to

 th
e

 su
b

fu
n

d
s and a

cco
u

n
ts fro

m
 w

hich 
th

o
se

 fu
n

d
s w

ere tra
n

sfe
rre

d
. 

T
his a

p
p

ro
p

ria
tio

n
 is ... 

• 
d

ire
ctin

g
 all "sw

e
p

t" su
b

fu
n

d
s to be tra

n
sfe

rre
d

 back to th
e

 fu
n

d
 they resided in p

rio
r to June 

3
0

. 

• 
fro

m
 th

e
 C

B
R

 requiring a su
p

e
rm

a
jo

rity vote per A
laska C

onstitution a
rticle

 IX, section 17(c). 

• 
co

m
m

o
n

ly called th
e

 "reverse sw
eep". 

-<qli~·t• 
.. 

l 

t~t,~ .~~LASKA 
~
~
 G-'"'""~°"'"°~ 

~
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• • • 

S
w
e
e
p
l
m
~
p
a
_
c
_
t
s
~
~
~
~
~
~
~
~
~
 

W
ith

o
u

t e
n

a
ctin

g
 reversal: 

111 3 C
ategories o

f Im
p

a
ct 

• H
igh im

p
a

ct -
F

unds w
ith no projected revenues in F

Y
22 

0 
Im

pacted program
s include scholarships from

 th
e

 higher education fund, th
e

 pow
er cost 

equalization program
. 

111 
M

e
d

iu
m

 im
p

a
ct -

F
unds w

ith F
Y

22 revenues less th
a

n
 th

e
 a

m
o

u
n

t 
a

p
p

ro
p

ria
te

d
 fo

r F
Y

22 
-
-
-
-
-
-
-

0 
Im

pacted program
s include alcohol safety program

, chronic disease prevention, su
b

sta
n

ce
 

abuse grants, d
o

m
e

stic violence and sexual assault prevention, M
arine H

ighw
ay S

ystem
 

operations, and spill prevention and response. 
111 N

o im
m

e
d

ia
te

 im
p

a
ct -

F
unds w

ith
o

u
t F

Y
22 a

p
p

ro
p

ria
tio

n
s re

lia
n

t on 
existing balances. 

0 
T

hese fu
n

d
s are used for tra

ckin
g

 purposes or as general savings accounts. E
xam

ples include 
cruise ship gam

bling tax and A
laska H

ousing C
apital C

orporation. 
0 

A
lso includes fu

n
d

s w
ith balances th

a
t are already obligated through existing appropriations 

such as th
e

 A
laska com

prehensive health insurance fund . 

E
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• • 

S
w
e
e
Q
~
m
Q
_
a
c
_
t
_
s
~
~
~
~
~
~
~
~
-

W
ith

o
u

t e
n

a
ctin

g
 reversal: 

F
Y

22 P
otential S

hortfall 

1169 
P

ow
er C

ost E
qualization F

und 
(57,471.5) 

1226 H
igher E

ducation F
und 

(25,818.7) 

1197 A
K

 C
apital Incom

e F
und 

(17,503.8' 

1200 V
ehicle R

ental T
axes 

(5,863.3' 

1168 T
obacco U

se E
ducation and C

essation 
(2,671.1' 

1151 
T

echnical V
ocational E

ducation P
rogram

 F
und 

(1,261.5' 

1180 A
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Brief of Amicus Curiae is due on Friday, January 28, 2022. 

CERTIFICATE OF SERVICE 

This certifies that on January 20, 2022, a true and 
correct copy of the foregoing was served via email 
on: 

Jahna M. Lindemuth 
Scott M. Kendall 
Samuel G. Gottstein 
Cashion Gilmore & Lindemuth 
510 L Street, Suite 60 I 
Anchorage, AK 9950 I 
jahna@cashiongilmore.com 
scott@cashiongilmore.com 
sam@cashiongilmore.com 

Attornevs for Plaintiffs 

Isl Karen P. Warne 
Karen P. Warne, Practice Assistant 

I certiiy !tint on f / -z I { Z.. ~ il cupy 
of tile followinu was'111i iiledtf.ix<~d/llilnd· delivered 

Superior Court Judge 

Margaret Paton-Walsh 
Katherine Demarest 
Department of Law 
Office of the Attorney General 
1031W.4th Avenue, Suite 200 
Anchorage, AK 9950 I 
margaret.12aton-walsh@alaska.gov 
kate.demarest@alaska.gov 

Attorneys for Defendants 

to,.eacl1of111(~ lollowinjj CJ! JIJ(~ir (l(Jdresses of record. AA. ro.\ "'-w,.. \c CA 
~~,V\~~._s. Ktv1.dot~1. s. 6~~; ........ 1v• ~ ..... :> 

Administrative Ac[)istant 

[PROPOSED] ORDER GRANTING UNOPPOSED MOTION TO PARTICIPATE AS AMICUS CURIAE 
Short, et al. v. Dunleavy, et al., 3AN-22-04028 CI 
Page 2 of2 

113804649.1 0 I 05023-00005 

000082

Exc. 202



2 

3 

4 

5 

6 

7 

8 

9 

10 
00 

.c ("'\ - °' 11 = r-e - I 

~ - 0 fl 
"COV'lN 12 = \0 °' 
·- Q) °' ;::::--
..J.':::~o 
~ J5 ~ e 13 ~ n- X 
r..d)<C<.E 
Q Q) n 

E!:::Q)N 14 - VJ 00(") 
·- co °' C,;)..J or-= 0 ..c: ' 

Q - u N 15 
·- V) c: fl 
~ <C ,-., 
~ r-u 0 16 °' '-' 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

'·>·~--.·---.·: ~: ' ' . . ' . . . l ~ ' • ..... J ; 

\. :. 
r. 

'i ~, ") i: ~ ~ ·;· s '.r:~-~ _\;: 1 
;'.. 
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MADIL YN SHORT, RILEY VON BORSTEL, 
KJRSTEN SCHINDLER, and JAY-MARK 
PASCUA, 

Plaintiffs, 
V. 

GOVERNOR MICHAEL J. DUNLEAVY in his 
official capacity, THE STATE OF ALASKA, 
OFFICE OF MANAGEMENT AND BUDGET, 
and THE STATE OF ALASKA, DEPARTMENT 
OF ADMINISTRATION, 

Defendants. 

Court No.: 3AN-22-04028CI 

'Y REPLY IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT AND 
t\' OPPOSITION TO CROSS-MOTION FOR SUMMARY JUDGMENT 

I. Introduction 

Without doing any independent analysis to interpret article IX, section 17 ( d) of the 

Alaska Constitution, the Executive Branch Defendants instead rely primarily on the 

Alaska Supreme Court's decision in Hickel v. Cowper. 1 Asserting that Hickel has already 

decided what funds are subject to the annual sweep of monies to repay the Constitutional 

Budget Reserve ("CBR"), the Executive Branch goes no further, claiming that this court's 

hands are tied and that the Higher Education Investment Fund ("HEIF") must therefore 

be subject to the sweep because its monies remain "available for appropriation."2 The 

See generally 87 4 P .2d 922 (Alaska 1994 ). 
2 See Executive Branch's Opposition and Cross-Motion for Summary Judgment, at 
1-2, 10-18 (Jan. 19, 2022) [hereinafter Opposition and Cross-Motion]; see also id. at 13 
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Executive Branch also argues, for the first time, that the appropriation that originally 

constituted the HEIF was somehow a defective or illegitimate "soft" appropriation, in 

order to defend their reliance on Hickel. 3 

The Executive Branch's reliance on Hickel is misplaced. Hickel is not a case about 

the legislature's appropriation power or what funds are subject to the sweep under 

section 17( d). Hickel instead primarily concerned when the legislature could access the 

money contained in the CBR under section l 7(b),4 and held that AS 37.10.420 was 

unconstitutional. 5 

Critically, the Hickel Court's reasoning for when money can be taken out of the 

CBR to stabilize state spending logically cannot be applied to when money must go back 

into the CBR as a repayment without violating the legislature's article II appropriation 

power. Section I 7(d) provides that any general fund money that remains "available for 

appropriation at the end of each succeeding fiscal year" is automatically swept back into 

the CBR to repay prior appropriations from it. 6 To argue that Hickel is dispositive, the 

Executive Branch first misreads the test in Hickel to not sweep valid current 

(asserting that Hickel "is binding Alaska Supreme Court precedent that controls the 
outcome of this case"). 
3 See id at 14. 
4 See Hickel, 874 P.2d at 923 ("We are now required to interpret several ... key 
terms of section 17, including 'amount available for appropriation' and 'amount 
appropriated for the previous fiscal year.' "(quoting Alaska Const. art. IX,§ l 7(b))). 

5 See id at 926-36. 
6 Alaska Const. art. IX, § 17( d). 
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appropriations, and then attacks the HEIF appropriation as a second-class "soft" 

appropriation that is not valid under the Constitution in order to make endowment funds 

like the HEIF subject to section 17(d)'s repayment requirement. Both arguments are 

fatally flawed and not supported by the law. 

Plaintiffs' interpretation of section 17( d) is consistent with the provision's plain 

language, the 1990 framers' intent, and voters' understanding, and respects the 

legislature's appropriation power. It is also consistent with the Attorney General's recent 

memorandum allowing FY2022 appropriations to be paid, rather than sweeping the HEIF 

before payment.7 Because the motion's constitutional analysis is both logical and not 

inconsistent with the proper reading of Hickel, this court should GRANT Plaintiffs' 

motion for summary judgment and DENY the Executive Branch's cross-motion. 

II. Plaintiffs' Interpretation Of Article IX, Section 17(d) Is Rooted In Its Plain 
Language, Framers' Intent, And Voters' Understanding. 

The parties agree that this court must decide the following legal question: whether 

the HEIF is subject to the annual CBR sweep contained in article IX, section 17(d) of the 

Alaska Constitution. 8 The Executive Branch pays lip-service to the framework for 

analyzing the Alaska Constitution,9 but then does not actually follow it, hoping instead 

7 See generally Memorandum from Treg Taylor, Attorney General, to Mike 
Dunleavy, Governor (Aug. 25, 2021) [hereinafter Taylor Memo] (Exhibit 15 to Affidavit 
of Jahna M. Lindemuth (Jan. 4, 2022) [hereinafter Lindemuth Aff.]). 
8 See Plaintiffs' Motion for Summary Judgment, at 16-18 (Jan. 4, 2022) [hereinafter 
Motion]; see also Opposition and Cross-Motion at 9. 
9 See Opposition and Cross-Motion at 9-10; see also Motion at 16, 20. 
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that this court will blindly follow dicta in Hickel. 10 As described in the second half of 

this brief, the Executive Branch's argument is fundamentally flawed, and requires this 

court to hold that the initial appropriation to the HEIF was not constitutionally valid. 

In contrast, Plaintiffs provided a robust constitutional analysis of section l 7(d) to 

support their position. 11 The Executive Branch completely skipped over the required 

analytical framework for interpreting a voter-approved amendment to the Alaska 

Constitution: courts first analyze the plain language of the provision, and then they 

consider the purpose of that provision by looking to both the framers' intent 12 and voters' 

understanding. 13 Because Plaintiffs' interpretation harmonizes the underlying purpose 

10 

II 

12 

See Opposition and Cross-Motion at 10-20. 

See Motion at 17-35. 

Plaintiffs refer to the drafters of the constitutional amendment that created the CBR 
as its "framers," even though they were part of the 1990 legislature, to be consistent with 
the Alaska Supreme Court's precedent for analyzing amendments to the Alaska 
Constitution. See Wielechowski v. State, 403 P.3d 1141, 1144, 1146, 1148-50 (Alaska 
2017); see also Hickel, 87 4 P .2d at 928 (noting that it considered "the intent of the 
framers" when defining "amount available for appropriation" for purposes of 
section l 7(b)). 
13 See Wielechowski, 403 P.3d at 1146 (directing courts to "look to the plain meaning 
and purpose of the provision and the intent of the framers" (quoting Hickel, 874 P.2d at 
926)); see also id. ("Our analysis of a constitutional provision begins with, and remains 
grounded in, the words of the provision itself." (quoting Hickel, 874 P.2d at 927)); id. at 
1146-4 7 (" '[A ]~sent some signs that the term at issue has acquired a peculiar meaning 
by statutory definition or judicial construction, we defer to the meaning the people 
themselves probably placed on the provision' without 'add[ing] "missing terms" to the 
Constitution or ... interpret[ing] existing constitutional language more broadly than 
intended by ... the voters.' " (alterations in original) (footnote omitted) (first quoting 
Hickel, 874 P.2d at 926; then quoting Hickel, 874 P.2d at 927)). 
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A. The plain language of section l 7(d) includes temporal language which 
limits the annual sweep to unappropriated general fund monies. 

Although the Executive Branch tries to minimize and ignore the difference in 

language between sections 17(b) and l 7(d), it is undisputed that section 17(d) contains a 

7 temporal limitation not found in section l 7(b ). The Executive Branch may wish 
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differently, but the Alaska Supreme Court in Hickel did not analyze this plain language 

of section 17 ( d) at all. 

The Hickel Court summarily noted in dicta, in the final footnote of its decision, 

that it "see[s] no reason to give 'available for appropriation' a different meaning in 

subsection ( d) than ... in subsection (b )." 14 But the Court did not consider the phrase "at 

the end of each succeeding fiscal year," or how the differences in language in these two 

sections might change the analysis. 

Article IX, section 17(d) of the Alaska Constitution provides: 

If an appropriation is made from the budget reserve fund, 
until the amount appropriated is repaid, the amount of money 
in the general fund available (or appropriation at tile end of 
each succeeding fiscal year shall be deposited in the budget 
reserve fund. The legislature shall implement this subsection 
by law.[1 51 

14 See Hickel, 874 P.2d at 936 n.32. Notably, AS 37.10.420(a) only sought to define 
"the amount available for appropriation" and "funds available for appropriation" "[t]or 
purposes of' section l 7(b), not section 17(d). See AS 37.10.420(a), (a)(l). 
15 Alaska Const. art. IX,§ l 7(d) (emphasis added). 
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(. 
This language is different from the language in section l 7(b) - which was analyzed by 

Hickel - concerning the counting and comparing of "amount[s] available for 

appropriation" for purposes of whether a supermajority vote is required to access the 

CBR. 16 

Rather than address section l 7(d)'s plain language head on, the Executive Branch 

instead tries to flip the operative language with a sleight of hand,. claiming that 

"section l 7(d) requires that the money spent be 'repaid' at the end of the fiscal year using 

'money in the general fund available for appropriation.' " 17 But the location of the 

temporal phrase "at the end of each succeeding fiscal year" after "available for 

appropriation" in section 17( d) is vital to its interpretation. This phrase is not about when 

the funds must be repaid as implied by the Executive Branch; it goes to when the analysis 

of what money remains "available for appropriation" must be considered. 18 

Obviously, a section 17(b) analysis must happen much earlier in the legislative 

session, before the budget is passed, as its purpose is to determine what vote is required 

to appropriate from the CBR. The section l 7(d) analysis of what funds must be swept 

16 Alaska Const. art. IX, § l 7(b) ("If the amount available for appropriation for a 
fiscal year is less than the amount appropriated for the previous fiscal year, an 
appropriation may be made from the budget reserve fund. However, the amount 
appropriated from the fund under this subsection may not exceed the amount necessary, 
when added to other funds available for appropriation, to provide for total appropriations 
equal to the amount of appropriations made in the previous calendar year for the previous 
fiscal year."). 
17 

18 

Opposition and Cross-Motion at 3. 

Alaska Const. art. IX, ~ 17(d). 
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happens after the budget is passed, and presumably after the legislature has adjourned, 

and must account for and respect all valid appropriations that have not lapsed. 

If the section l 7(b) and section 17(d) tests were the same, then virtually all "money 

in the general fund available for appropriation" would need to be diverted to repay the 

CBR each year, including funds that the legislature had just appropriated for the next 

fiscal year. 19 That cannot be the rule, especially given the Hickel Court's 

acknowledgement that the CBR was intended to help stabilize state finances. 20 

Plaintiffs' plain language interpretation, both here and in the opening brief,21 

acknowledges both the legislature's appropriation power and the overall framework for 

the CBR. At its core, article IX, section 17 made a handful of prospective changes to the 

state's budgeting framework. The CBR provides that certain windfall profits22 are more 

difficult than most monies for the legislature to access23 - except in lean times to 

stabilize state spending24 - and that any amounts taken from the CBR are to be repaid 

with any leftover unappropriated money that remains at the end of a fiscal year.25 

19 See Alaska Const. art. IX, § 17( d). 
20 See Hickel, 874 P.2d at 929 ("One of the purposes of the [CBR] amendment ... 
was to provide a 'stabilizing mechanism' in the budgetary process." (citation omitted)). 

21 See Motion at 18-19. 
22 

23 

24 

25 

Alaska Const. art. IX, § 17(a). 

Alaska Const. art. IX, § 17( c ). 

Alaska Const. art. IX, § l 7(b ). 

Alaska Const. art. IX, § 17( d). 
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re 

Plaintiffs' reading of section 17( d), where all remaining surplus funds existing in the 

general fund are used to repay the CBR each year, is consistent with its plain language. 

Once the timing of the test is considered, Plaintiffs' interpretation of 

section l 7(d)'s plain language is not inconsistent with Hickel. After all, as Attorney 

General Treg Taylor recently opined when determining that current appropriations should 

be excluded from the sweep and paid under Hickel, 26 "monies which already have been 

validly committed by the legislature to some purpose should not be counted as 

available,"27 because "any given sum of money can only be appropriated once during a 

given time period."28 Neither Hickel nor the Alaska Constitution should be read to disturb 

or void existing appropriations, such as the HEIF. As discussed below, this is why the 

Executive Branch both misstates Hickel's definition of "available for appropriation" and 

argues that the initial HEIF appropriation is invalid under the Alaska Constitution.29 

B. The 1990 framers intended for section l 7(d)'s sweep to apply only to 
remaining surplus monies. 

One of the fundamental principles for interpreting the Alaska Constitution is to 

look to the framers' intent. 30 Yet the Executive Branch provides no support for its 

26 See generally Taylor Memo (Exhibit 15 to Lindemuth Aff.). 
27 See id. (emphasis omitted) (quoting Hickel, 874 P.2d at 930-31) (Exhibit 15 to 
Lindemuth Aff.). 
28 Hickel, 874 P.2d at 931 n.20. 
29 See infra Part III and accompanying text. 
30 See Wielechowski, 403 P .3d at 1146 (explaining that courts "look to the plain 
meaning and purpose of the provision and the intent of the framers" when analyzing a 
constitutional provision (emphasis added) (quoting Hickel, 874 P.2d at 926)); see also id. 
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• 
position through any citation to either the 1990 framers who drafted what is now 

section 17( d) or the constitutional delegates who established the legislature's 

appropriation power.31 

Plaintiffs acknowledge there is very little history about what the 1990 framers 

intended for section 17( d) because its language was added on the house floor at the tail 

end of the legislative session.32 But one statement that does exist also happens to be from 

one of the two representatives the Hickel Court relied on when interpreting the meaning 

of section l 7(b). 33 And Representative Kay Brown explained section l 7(d)'s language 

by stating that the CBR "would be repaid ... out of any general fund surpluses that remain 

at the end of the fiscal year."34 This statement simply cannot be seen as evincing an intent 

to claw back or undo prior valid legislative appropriations as the Executive Branch 

suggests. 

at 1148-50 (analyzing legislative history to determine the intent of the framers for a 
popularly-enacted constitutional amendment). 
31 See generally Opposition and Cross-Motion. Hickel also does not discuss the 
intent of the 1990 framers with respect to section l 7(d). See Hickel, 874 P.2d at 936. 

32 See Motion at 20-23. 
33 See Hickel, 874 P.2d at 929 & n.18 (relying on a statement of Representative Kay 
Brown); see also State of Alaska, Official Election Pamphlet, Ballot Measure No. 1, at 2 
(1990) [hereinafter 1990 Election Pamphlet] (listing Representative Kay Brown as one of 
the authors of the sponsor statement in favor of the ballot measure which created the 
CBR) (Exhibit 1 to Lindemuth Aff.). 
34 See House Floor Session on SJR 5, 16th Leg., 2d Sess., Audio 2, 1 :02:50-1 :03 :08, 
http://www.akleg.gov/ftr/archives/1990/HFLR/l 2 l-HFLR-900508-2.mp3 (May 8, 1990) 
(emphasis added) (Statement of Representative Kay Brown) [hereinafter Statement of 
Representative Kay Brown]. 
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Representative Brown's statement, and Plaintiffs' explanation of it, is entirely 

consistent with overall purpose of the CBR. The CBR set aside certain windfall profits 

so that they could be used by a simple majority of the legislature in leaner times to help 

stabilize the operation of state govemment.35 It was not, as the Executive Branch 

suggests, intended to fundamentally reshape the legislature's appropriation power.36 As 

explained by the Hickel Court, "[o]ne of the purposes of the [CBR] amendment ... was 

to provide a 'stabilizing mechanism' in the budgetary process."37 It would be inconsistent 

with that stabilization principle for the CBR's repayment provision to be so powerful and 

draconian that it could undo valid appropriations, including special funds contemplated 

by the delegates at the constitutional convention. 38 

35 See Hickel v. Halford, 872 P.2d 171, 177 (Alaska 1994) ("[T]he purpose of the 
amendment ... was to remove certain unexpected income from the appropriations power 
of the legislature, and to save that income for future need." (footnote omitted)); id. at 177 
n.9 ("Article IX, section 17 is a response to a perceived impending fiscal crisis resulting 
from a growing gap between State spending levels and general fund revenues. To combat 
this 'gap' and the crisis thought to accompany it, the amendment seeks to hold down 
current spending levels, by preventing the legislature from appropriating certain 
'windfall' receipts and creating a savings fund to help offset future revenue declines." 
(emphasis in original) (citations omitted)). 
36 See Opposition and Cross-Motion at 19-20 (claiming that the CBR was intended 
"to limit the legislature's power of appropriation; the whole point of the CBR is to take 
revenues that would previously have been available to the legislature to appropriate every 
year and lock them away in a savings account requiring either a [three-fourths] majority 
or a decline in the state's funds to access and to require the legislature to repay any money 
it withdrew from that account"). 
37 Hickel, 874 P.2d at 929 (citation omitted). 
38 See State v. Alex, 646 P .2d 203, 208-210 (Alaska 1982); see also infra Section IIl.E 
and accompanying text. 
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The Alaska Supreme Court has made it clear that a "robust discussion ... would 

be expected" if the legislature had intended "a sweeping constitutional change and a 

consequent sweeping change to the state's budgetary framework."39 It speaks volumes 

that the Executive Branch cannot point to any legislative history supporting its belief that 

section 17( d) authorized the sweep of monies that the legislature had already appropriated 

to a specific public purpose. The 1990 framers simply intended to repay the CBR with 

whenever "surplus[]" monies in the general fund "remain" after all other legislative 

appropriations. 40 

C. The voters understood that the sweep contained in section 17(d) would 
apply only to "[s]urplus general fund money." 

The Executive Branch notes that voters' understanding of section 17(d) can be 

considered to determine its meaning. 41 But then, curiously, the Executive Branch fails to 

39 Wielechowski, 403 P.3d at 1149-50. 
40 See Statement of Representative Kay Brown. 
41 See Opposition and Cross-Motion at 10; see also Wielechowski, 403 P.3d at 1146-
47 (" '[A]bsent some signs that the term at issue has acquired a peculiar meaning by 
statutory definition or judicial construction, we defer to the meaning the people 
themselves probably placed on the provision' without 'add[ing] "missing terms" to the 
Constitution or ... interpret[ing] existing constitutional language more broadly than 
intended by ... the voters.'" (alterations in original) (footnote omitted) (first quoting 
Hickel, 874 P.2d at 926; then quoting Hickel, 874 P.2d at 927)); id. at 1150-51 (analyzing 
"any published arguments ... to determine what meaning voters may have attached to 
the [proposed constitutional amendment]'' (alterations in original) (quoting Alaskans for 
a Common Language, Inc. v. Kritz, 170 P.3d 183, 193 (Alaska 2007))). 
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cite a single new source to support its position that section 17( d) created a new 

overarching limitation on the legislature's appropriation power.42 

Plaintiffs have already shown that the voters' understanding of section 17(d) 

would have comported with the 1990 framers' intent: only remaining surplus general fund 

money would be used to repay the CBR. 43 In the voting booth, voters would have seen 

an explanation that the CBR "would have to be paid back from money left in the treasury's 

general fund."44 Additionally, the nonpartisan legislative affairs agency explained in the 

general election voter pamphlet that, although "[m]oney ... appropriated from the [CBR] 

must be repaid," that repayment would only occur with "[s]urplus general fund money."45 

Furthermore, the statement in support of the measure clearly contemplated that only 

surplus funds would be used to repay the CBR; otherwise, its supporters would not have 

explained that "[i]f the next year revenues are insufficient [and] the Legislature cannot 

afford to replenish the [CBR], the 'debt' will carry forward until it is repaid."46 

The fact that the Executive Branch did not point to a single piece of evidence to 

support its position about the voters' understanding of section 17(d) is particularly telling 

since it previously relied on such evidence in prior briefing. In AFN v. Dunleavy, the 

42 See generally Opposition and Cross-Motion. Again, Hickel also does not discuss 
the voters' understanding of section 17(d). See Hickel, 874 P.2d at 936. 
43 See Motion at 20-24. 
44 

45 

46 

1990 Election Pamphlet at 1 (emphasis added) (Exhibit 1 to Lindemuth Aff. ). 

Id (Exhibit 1 to Lindemuth Aff.). 

Id. at 2 (Exhibit 1 to Lindemuth Aff.). 
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Executive Branch cited multiple opinion pieces that had been published in the Anchorage 

Daily News about the CBR - on both sides of the issue - prior to the 1990 election.47 

Perhaps the Executive Branch this time around, recognizing that both of those 1990 

opinion pieces actually support Plaintiffs' position, decided it might be better to ignore 

them.48 But if anything, these two opinion pieces only strengthen Plaintiffs' position on 

what voters understood the sweep provision contained in section 17( d) to mean. 

As the Alaska Supreme Court explained in Wielechowski v. State, it would be "a 

far leap to conclude voters understood and intended ... to [change] the legislature[' s] 

broad [appropriation] power .... Surely there would have been some public discourse 

about a ... sweeping [change in] legislative authority; its absence, like the absence of 

discussion in the ... legislature, is telling."49 Voters understood that the CBR would 

impose limitations on when the legislature could spend certain windfall profits;50 voters 

47 See Defendants' Opposition and Cross-Motion for Summary Judgment, AFN v. 
Dunleavy, 3AN-21-06737CI, at 25, 27-28 (July 27, 2021) (first citing Roger Cremo, 
Opinion, ANCHORAGE DAILY NEWS, 1990 WLNR 4069423 (Oct. 20, 1990) [hereinafter 
Cremo Opinion]; then citing Staff, Opinion, "Bank it", ANCHORAGE DAILY NEWS, 1990 
WLNR 4063810 (Aug. 31, 1990) [hereinafter Staff Opinion]); see also Staff Opinion 
(supporting the creation of the CBR); Cremo Opinion (opposing the creation of the CBR). 
48 See Staff Opinion ("If it passes, lawmakers can stash any leftover money [in the 
CBR]." (emphasis added)); Cremo Opinion ("There is provision for restoration of money 
taken from [the CBR]. . . . [A]ll that's required is that the legislature put back into the 
fund any surplus left in the General Fund at the end of each year, until restoration is 
complete." (emphasis added)). 

49 403 P.3d at 1151. 
50 See Hickel, 874 P.2d at 929; see also Hickel v. Halford, 872 P.2d 171, 177 n.9 
(Alaska 1992). 
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would not have understood that the CBR would impose "sweeping" changes to the 

legislature's regular budgetary process.51 Because all of the evidence surrounding the 

1990 election shows that voters would have understood section 17( d) to apply only to 

leftover or surplus general funds remaining at the end of the fiscal year, this court should 

accept Plaintiffs' interpretation.52 

III. The Executive Branch's Argument That Hickel Controls Is Fatally Flawed 
And Must Be Rejected. 

Rather than perform a constitutional analysis, the Executive Branch strenuously 

argues that the issue of what is "available for appropriation" for purposes of the 

section 17( d) sweep was already decided under Hickel, and that this court must follow 

that case. To hide the flaws in a blind application of the section l 7(b) test found in Hickel 

to what funds are subject to the CBR sweep, the Executive Branch first misreads the test 

as not including valid current appropriations, and then argues that the legislature's initial 

appropriation to the HEIF is somehow not constitutionally valid because appropriations 

19 51 See Wielechowski, 403 P.3d at 1151. 

20 

21 

22 

23 

24 

25 

26 

52 Plaintiffs note that their interpretation of section l 7(d) would continue to serve as 
a powerful repayment provision; the legislature's failure to obtain enough votes for a 
reverse sweep for FY2022 would likely still cause hundreds of millions of dollars to flow 
back into the CBR. See GF Sub Fund Sweep - FY19, Handout by Alexei Painer, 
Legislative Finance Analyst, Before S. Fin. Comm., 31st Leg., 2d Sess., Mar. 4, 2020 
(showing that, without the "Power Cost Endowment" and "Alaska Higher Education 
Investment" funds being subject to the sweep, the legislature's failure to effectuate a 
reverse sweep in 2019 would still have swept over $327 million) (Exhibit 21 to Second 
Affidavit of Jahna M. Lindemuth (Jan. 27, 2022) [herein~fter Second Lindemuth Aff.]). 
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within the state treasury "are not true appropriations. "53 The Executive Branch also 

implicitly argues that the legislature does not have the power to move monies in the state 

treasury to establish special funds (like the HEIF) with appropriations that "do[] not 

lapse." 

The Executive Branch is wrong. Not only is the Executive Branch's proposed test 

for sweepability based on a conveniently-selective reading of Hickel's definition of 

"available for appropriation," its conception of the legislature's powers is fundamentally 

flawed. The legislature's appropriations to the HEIF are, in fact, constitutionally-valid 

appropriations. And the statutory scheme establishing an endowment-like framework for 

the HEIF is similarly not prohibited by the Alaska Constitution. The Executive Branch's 

interpretation of section 17( d) should be rejected. 

A. The Executive Branch's proposed test for determining what funds are 
subject to the sweep is based on an improper and selective reading of 
Hickel. 

First, the Executive Branch misreads the Hickel test for section 17(b) while arguing 

that the test should apply to section 17( d). The Executive Branch claims that Hickel 

defined "available for appropriation" as "all monies over which the legislature has 

retained the power to appropriate and which require further appropriation before 

53 See Opposition and Cross-Motion at 14. 
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• 
expenditure."54 But this sentence actually states only part of the test for what funds the 

Hickel Court deemed to be "available for appropriation" with respect to section l 7(b ). 

The Hickel Court primarily considered what funds should be considered "available 

for appropriation" for purposes of determining whether section l 7(b )'s stabilization 

mechanism permits the legislature to access the CBR's monies through a simple majority 

vote.55 And in that context, the Hickel Court held that: 

"amount available for appropriation" must include all funds 
over which the legislature has retained the power to 
appropriate and which are not available to pay expenditures 
without further legislative appropriation. It must also 
include all amounts which the legislature actually 
appropriates [or the fiscal year, whether or not they could 
have been considered available prior to the appropriation."[56l 

The Hickel Court repeated this rule later in its opinion: "In addition, all amounts actually 

appropriated, whether or not they would have been considered available prior to 

appropriation, are available within the meaning of section 17. "57 

The fact that the Executive Branch purposefully ignored the unambiguous full 

definition of "available for appropriation" from Hickel shows precisely how unworkable 

using Hickel's section l 7(b) definition would be if applied to section 17( d). It also 

54 

55 

56 

57 

See Opposition and Cross-Motion at 11 (citing Hickel, 874 P.2d at 935). 

See Hickel, 874 P.2d at 926-36. 

Id. at 927 (emphasis added). 

Id. at 935 (emphasis added). 
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confirms the Executive Branch's outcome-oriented approach to defining section 17 ( d). 58 

Were this court to adopt and apply Hickel's section 17(b) definition of "available for 

appropriation" to section 17( d), all appropriations - including those for the current fiscal 

year - would be swept. With the CBR's current amount outstanding totaling roughly 

$10 billion, that would mean the legislature would not be able to fund state government 

- absent supermajorities in both legislative bodies - for the next two years. 

Indeed, in addition to endowment funds like the HEIF, multi-year non-lapsing 

capital appropriations would also be annually threatened if the Executive Branch was 

strictly required to sweep all funds that met the section 17(b) test in Hickel. Appropriated 

funding for five-year capital budget projects, such as constructing a new building or an 

overpass, could be swept away into the CBR in year three; the Executive Branch's 

interpretation of the Hickel test would leave dozens of large-scale projects "mothballed" 

or abandoned throughout Alaska. 

Understanding this, Attorney General Taylor opined that "monies which already 

have been validly committed by the legislature to some purpose should not be counted as 

available" when he determined that FY2022's appropriations should still be honored 

under Hickel. 59 But the Executive Branch's brief completely ignores the Attorney 

58 After all, the Governor introduced legislation to eliminate the HEIF in 2019. See 
2019 House Bill No. 130, §§ 14, 15(b) (Exhibit 10 to Lindemuth Aff.); 2019 Senate Bill 
No. 110, §§ 14, 15(b) (Exhibit 11 to Lindemuth Aff.). 
59 See Taylor Memo at 2 (emphasis omitted) (quoting Hickel, 874 P.2d at 930-31) 
(Exhibit 15 to Lindemuth Aff. ). 
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General's analysis from last August, just like it did for the full definition of"available for 

appropriation" found in Hickel for purposes of section l 7(b).60 The Executive Branch's 

dangerous misreading of Hickel should not be adopted by this court. 

B. Appropriations to the HEIF are "true" appropriations. 

There should be no dispute that the appropriation which capitalized the HEIF is, 

m fact, a valid appropriation under the Alaska Constitution. The Executive Branch 

characterizes the initial $400 million appropriation to the HEIF in 2011 as illegitimate,61 

in order to argue that it was somehow a "soft" or "not true appropriation[]."62 

This court should easily reject the Executive Branch's mischaracterization. There 

is no question that the legislature appropriated $400 million from the Alaska Housing 

Capital Corporation for the soon-to-be-created HEIF in 2011: 

60 

61 

(f) The sum of $400,000,000 is appropriated from receipts of 
the Alaska Housing Capital Corporation created under 
AS 18.56.086 to a fund created for the purpose of providing 
education grants or performance scholarships, or both, by the 
Twenty-Seventh Alaska State Legislature.l63 l 

See generally Opposition-and Cross-Motion. 

See id. at 7-8. 
62 See id. at 14 ("They are, under the Hickel analysis and in reality, accounting 
designations and not true appropriations in the sense of expenditures of money."). 

63 See ch. 5, § 20(f), FSSLA 2011 (Exhibit 22 to Second Lindemuth Aff.). 
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There is also no question that the legislature explicitly identified that $400 million 

appropriation as the HEIF's initial capitalization in 2012.64 And the legislature continues 

to make additional appropriations to the HEIF, including for FY2022.65 

The initial HEIF appropriation was contained in an appropriation bill, required by 

article II, section 13 of the Alaska Constitution,66 alongside hundreds of other valid 

appropriations from those years. The initial HEIF appropriation was precisely that - an 

appropriation. Nothing contained in that appropriation bill for FY2012 shows that the 

HEIF appropriation was somehow less of an appropriation than any other;67 the same is 

true for the appropriation into the HEIF for FY2022.68 

Notably, the initial $400 million appropriation to the HEIF was never made with 

the specific goal of converting CBR monies into an untouchable account. To the contrary, 

this appropriation was made when all prior appropriations from the CBR had been fully 

64 See ch. 74, § 27, FSSLA 2012 ("The [HEIF] established in AS 37.14.750 ... is the 
fund identified in sec. 20(f), ch. 5, FSSLA 2011."). 
65 See ch. 1, § 71 (l), SSLA 2021 (Enrolled HB 69 (signed June 30, 2021) [hereinafter 
FY2022 Operating Budget] (appropriating over $500,000 to the HEIF in FY2022) 
(Exhibit 6 to Lindemuth Aff. ). 
66 Alaska Const. art. II, § 13 ("Every bill shall be confined to one subject unless it is 
an appropriation bill or one codifying, revising, or rearranging existing laws. Bills for 
appropriations shall be confined to appropriations."). 

67 

68 

See ch. 5, § 20(f), FSSLA 2011 (Exhibit 22 to Second Lindemuth Aff.). 

See FY2022 Operating Budget at 4 (Exhibit 6 to Lindemuth Aff.). 
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repaid,69 and the HEIF's initial monies came from outside of the general fund. 70 The 

HEIF's initial appropriation unquestionably meets the definition for an appropriation: 

"the setting aside from the public revenue of a certain sum of money for a specified object, 

in such manner that the executive officers of the government are authorized to use that 

money, and no more, for that object, and no other."71 In fact, thanks to the legislature's 

appropriations directing the executive to invest its monies, the HEIF gained 

approximately $12.3 million in December 2021 alone, equivalent to an annualized rate of 

return of over 40%.72 

69 See Legislative Finance Division, Fund Source Report, Constitutional Budget 
Reserve Fund, at 2 (last accessed Jan. 24, 2022) (noting that the CBR was fully repaid in 
FY2010) (Exhibit 23 to Second Lindemuth Aff.); see also Affidavit of Neil Steininger, at 
ii 6 (Jan. 19, 2022). 
70 See ch. 5, § 20(f), FSSLA 2011 (showing that the money to capitalize the HEIF 
came from the Alaska Housing Capital Corporation) (Exhibit 22 to Second Lindemuth 
Aff.). 
71 Alaska legislative Council ex rel. Alaska State Legislature v. Knowles, 86 P.3d 
891, 898 (Alaska2004) [hereinafter Knowles II] (quoting Thomas v. Rosen, 569 P.2d 793, 
796 (Alaska 1977)). 
72 Compare HEIF, Net Asset Value, As of the Month Ending December 31, 2021 
(valuing the HEIF at $422.8 million as of December 31, 2021) (Exhibit 24 to Second 
Lindemuth Aff.), with HEIF, Net Asset Value, As of the Month Ending November 30, 
2021 (valuing the HEIF at $410.5 million as of November 30, 2021) (Exhibit 18 to 
Lindemuth Aff.). In contrast, the CBR's value did not even increase by $40,000 in 
December 2021, which is equivalent to an annualized rate of return of approximately 
0.04%. See Treasury Division, Accounting Section, General Fund and Other Non
Segregated Investments (GeFONSI) (Jan. 20, 2022) (Exhibit 25 to Second Lindemuth 
Aff.). 
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The HEIF monies are not just sitting around in a passive checking account of state 

government waiting to be spent. The HEIF monies have been appropriated, or obligated, 

with the specific purpose of generating money to fund scholarships and grants for Alaskan 

students pursuing postsecondary education in Alaska - a purpose that recent returns 

demonstrate the monies are fulfilling. That is exactly what "the executive officers of the 

government are authorized to use that money" for, and nothing else, because of the 

legislature's appropriations.73 The fact that the legislature retains the ability to change its 

mind and appropriate those monies to a different purpose is immaterial to the authenticity 

or lawfulness of the prior appropriations. 

C. The Alaska Constitution does not differentiate between appropriations, 
and the HEIF appropriation is constitutionally sound. 

The Alaska Constitution "gives the legislature the power to legislate and 

appropriate."74 Furthermore, "the legislature, and only the legislature, retains control over 

the allocation of state assets among competing needs. "75 The legislature needs only to 

sufficiently describe a monetary asset transfer "to allow identification of the monies 

involved" to constitute an appropriation. 76 

73 Knowles II, 86 P.3d at 898 (quoting Thomas, 569 P.2d at 796). 
74 Alaska Legislative Council v. Knowles, 21 P.3d 367, 371 (Alaska 2001) 
[hereinafter Knowles I] (footnote omitted) (first citing Alaska Const. art. II, § 1; then 
citing Alaska Const. art. II, § 13 ). 
75 Knowles JI, 86 P.3d at 895 (emphasis added) (quotingMcAlpine v. Univ. of Alaska, 
762 P.2d 81, 88 (Alaska 1988)). 
76 See id. at 898 n.39. 
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In order to argue that the appropriations to the HEIF must be swept under Hickel, 

the Executive Branch attempts to redefine what an appropriation is under the Alaska 

Constitution, and argues that the "soft" appropriations to the HEIF are merely "accounting 

designations" and are not constitutionally valid. 77 According to the Executive Branch, so 

long as money appropriated to a subfund requires another appropriation before 

expenditure, the first appropriation moving monies within the state treasury is "not [a] 

true appropriation[]. "78 

In support of this new definition of an appropriation, the Executive Branch cites 

article IX, section 13 of the Alaska Constitution; that provision provides that "[n]o money 

shall be withdrawn from the treasury except in accordance with appropriations made by 

law."79 The Executive Branch argues that under this constitutional provision the 

legislature's 2011 appropriation into the HEIF subfund was not a real appropriation 

because the funds did not leave the state treasury. 80 

As discussed above, the legislature's appropriation power is found in article 11.81 

Article IX, section 13, entitled "Expenditures," does not limit or define the legislature's 

77 

78 

79 

See Opposition and Cross-Motion at 14. 

See id. 

Alaska Const. art. IX,§ 13. 
80 See Opposition and Cross-Motion at 14 ("Simply put, 'appropriations' to the HEIF 
are not true appropriations."). 
81 See Knowles I, 21 P.3d at 371 (explaining that the Alaska Constitution "gives the 
legislature the power to legislate and appropriate" (footnote omitted) (first citing Alaska 
Const. art. II, § 1; then citing Alaska Const. art. II, § 13) ). 
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appropriation power; instead this constitutional prov1s1on ensures that the executive 

cannot expend or obligate state money without the authority of the legislature.82 The next 

sentence in section 13 confirms this limitation on the executive branch: "No obligation 

for the payment of money shall be incurred except as authorized by law. "83 

The Alaska Supreme Court has never interpreted article IX, section 13 as 

establishing a limitation on the legislature's appropriation power as the Executive Branch 

now suggests, nor has it ever held that there are second-class or "soft" appropriations 

under any other provision in the Constitution. 84 In fact, the Alaska Supreme Court in 

Wielechowski held that any transfer from the Earnings Reserve Account to the dividend 

fund - both "separate state treasury account[s]"85 - requires a legislative 

appropriation. 86 

Hickel did not define "available for appropriation" to identify existing 

appropriations that could be diminished in some way. The purpose was to identify what 

82 See Alaska Const. art. IX, § 13. 
83 See Alaska Const. art. IX, § 13 (emphasis added). 
84 See Knowles 11, 86 P.3d at 893-87 (analyzing the legislature's appropriation power 
under article II, and not articles IX or XI); Knowles 1, 21 P.3d at 371 ("[T]he Alaska 
Constitution ... gives the legislature the power to ... appropriate" (citing Alaska Const. 
art. II, § 13)); see also Simpson v. Murkowski, 129 P.3d 436, 446 (Alaska 2006) ("The 
legislature has the power to pass appropriation bills." (citing Alaska Const. art. II, §§ 1, 
13)); Hickel, 874 P.2d at 925 ("[T]he power to appropriate is wholly legislative[.]" (citing 
Alaska Const. art. IX, § 13)). 
85 

86 

See Wielechowski, 403 P.3d at 1145. 

See id. at 1152. 
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monies were part of a comparative "amount available for appropriation" to determine 

what type oflegislative majority would be necessary to makefuture appropriations from 

the CBR under section l 7(b ).87 Hickel defined "available for appropriation" in section 

l 7(b) to have an apples-to-apples comparison to the prior year's spending to determine 

whether the legislature could access a certain amount of emergency CBR savings with a 

simple majority vote. 88 That decision did not hold that funds subject to valid 

appropriations that have not lapsed must be swept under section 17( d), or that such 

appropriations were somehow constitutionally invalid in the first instance. 

D. The Executive Branch's interpretation also violates the HEIF statute 
which provides that appropriations to the HEIF do not lapse. 

The statute creating the HEIF specifically states that appropriations to it "do[] not 

lapse."89 The Executive Branch's argument would render those words meaningless, and 

would greatly truncate the legislature's appropriation power in a way never before 

allowed by the Alaska Supreme Court. 

At the outset, it is important to reiterate that the executive branch of government 

must follow the law. Indeed, the Alaska Constitution itself explicitly provides that "[t]he 

87 See Hickel, 874 P.2d at 926-35; see also Wielechowski, 403 P.3d at 1151 n.66 ("In 
Hickel we considered, on an expedited basis, what funds were 'available for 
appropriation' within the meaning of article IX, section l 7(b) of the Alaska 
Constitution[.]" (emphasis added) (citing Hickel, 874 P.2d at 925-26)). 

88 

89 

See Hickel, 874 P.2d at 926-36. 

AS 37.14.750(a). 
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governor shall be responsible for the faithful execution of the laws."90 And the HEIF is 

not just an aspirational goal or policy: it is law.91 Furthermore, the Supreme Court has 

repeatedly directed courts to "construe statutes so as to avoid the danger of 

unconstitutionality. "92 

There should be no question that the HEIF was established as an endowment to 

support Alaskan students pursing post-secondary educational opportunities in Alaska.93 

This is clear from the HEIF statute itself, which provides that "[m]oney in the fund does 

not lapse,"94 and which requires "the commissioner of revenue" to "identify seven 

percent" of the HEIF's value to support the Alaska Performance Scholarship ("APS") and 

Alaska Education Grant ("AEG") programs each year.95 

The Executive Branch nevertheless claims that the sentence "[m]oney in the fund 

does not lapse" has no meaning and should be ignored.96 But this court does not need to 

90 

91 

Alaska Const. art. III, § 16. 

AS 37.14.750. 
92 State v. Planned Parenthood of the Great Nw., 436 P.3d 984, 1007 (Alaska 2019) 
(quoting State, Dep 't of Revenue v. Andrade, 23 P.3d 58, 71 (Alaska 200 l)); see also 
State v. ACLU of Alaska, 204 P.3d 364, 373 (Alaska 2009) ("[W]hen constitutional issues 
are raised, this court has a duty to construe a statute, where reasonable, to avoid dangers 
of unconstitutionality." (citing Alaskans for a Common Language, Inc. v. Kritz, 170 P .3d 
183, 192 (Alaska 2007))). 
93 See AS 37.14.750(a). 
94 AS 37.14.750(a). 

95 See AS 37.14.750(c). 
96 See AS 37.14.750(a). 
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condone the Executive Branch's desire to circumvent and disrespect the law. Words have 

meaning, and the law provides that "[m]oney in the [1-IEIF] does not Iapse."97 Those 

words, and the rest of the 1-IEIF statute, should be respected by the Executive Branch and 

this court. 

E. The legislature retains the ability to establish separate funds. 

By arguing that the HEIF was funded with an appropriation that is invalid under 

the Constitution, the Executive Branch effectively argues that the legislature cannot create 

special funds - including endowment funds - with appropriations that do not Iapse.98 

But the exact opposite is true; the Alaska Supreme Court has previously held that the 

legislature always has been able to create such funds under our Constitution, so long as 

revenues or taxes appropriated to those special funds are not "dedicated," such that the 

funds remain under the control of the legislature to reappr,opriate for another use. 

In State v. Alex, the Alaska Supreme Court considered the anti-dedication clause 

contained in article IX, section 7 of the Alaska Constitution.99 And in discussing the 

constitutional convention history surrounding a change in the language for the anti-

dedication clause, the Alex Court noted "that the purpose of the proposed amendment was 

to allow for the setting up of certain special funds, such as sinkingfundsfor the repayment 

97 

98 

99 

AS 37.14.750(a). 

See Opposition and Cross-Motion at 17-18. 

646 P.2d 203, 208-210 (Alaska 1982). 
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of bonds, but to prohibit the earmarking of any special tax to that sinking fund." 100 The 

Supreme Court has repeated this holding, confirming that there is no constitutional 

provision prohibiting the legislature from establishing special funds. 101 

The parties agree that the HEIF is not a dedicated fund. 102 This means that the 

legislature can, and has, appropriated money from the HEIF for any public purpose, 

irrespective of the purposes listed in AS 37.14.750. 103 Indeed, the legislature's recent use 

of the HEIF to support medical students in the WWAMI program confirms that the HEIF 

is not a dedicated fund. 104 

But it is also just as clear that nothing in the Alaska Constitution prohibits the 

legislature from appropriating money to "set[] up" a "special fund[]" like the HEIF, 105 

100 Id. at 210 (emphasis added) (citing 4 Proceedings of the Alaska Constitutional 
Convention (PACC) at 2363 (Jan. 17, 1956)). 
101 See Se. Alaska Conservation Council v. State, 202 P.3d 1162, 1169 (Alaska 2009) 
("We interpreted an amendment to the proposed provision that inserted 'proceeds of any 
state tax or license' in the place of 'all revenues' as an effort to 'allow for the setting up 
of certain special funds, such as sinking funds for the repayment of bonds,' rather than 
'to exempt some sources of revenue from the prohibition.'" (quoting Alex, 646 P.2d at 
210)). 
102 See Motion at 9, 18 n.71 (acknowledging that the HEIF's monies have been used 
for appropriations for more than just the APS and the AEG programs); Opposition and 
Cross-Motion at 8 ("Although the purpose of the HEIF was to support these two named 
programs, the legislature undisputedly may appropriate money from the fund for other 
purposes."). 
103 See FY2022 Operating Budget at 2 (Exhibit 6 to Lindemuth Aff.) (showing 
appropriations from the HEIF to the WWAMI and Live Homework Help programs); see 
also Opposition and Cross-Motion at 8. 
104 See FY2022 Operating Budget at 2 (Exhibit 6 to Lindemuth Aff.). 

105 See Alex, 646 P.2d at 210. 
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including one with an appropriation that "does not lapse." 106 If the constitutional 

convention delegates wanted the legislature to possess the power to appropriate monies 

to establish "sinking funds for the repayment of bonds," 107 the delegates certainly did not 

prohibit the creation of an endowment-style fund like the HEIF to generate income for 

future use for a public purpose. 108 And the legislature has established similar money-

generating machines, like the Power Cost Equalization Endowment Fund, which is also 

a statutory creation subject to re-appropriation. 109 

There would be no reason for the legislature to establish a special fund permitting 

investments and future appropriations if the legislature somehow lacked the ability to 

establish such a fund containing money that "does not lapse." 110 One legislature cannot 

bind another to make specific appropriations; legislators always retain the ability to re-

appropriate or re-direct funds to a different public purpose. 111 But the legislature certainly 

still retains the power to establish a fund to generate income to fund a public purpose, and 

106 AS 37.14.750(a). 
107 See Alex, 646 P.2d at 210 (citing 4 PACC at 2363). 
108 See AS 37.14.750(a) ("The [HEIF] is established ... for the purpose of making 
grants [for the AEG program] ... and of making scholarship payments [for the APS 
program.]"); see also AS 37.14.750(c) (requiring the commissioner of revenue to 
annually "identify seven percent" of the HEIF's value for the AEG and APS programs). 
109 See AS 42.45.070-.085. 
110 See AS 37.14.750(a) ("Money in the fund does not lapse."). 
111 See Knowles I, 21P.3d367, 378 (Alaska 2001) (confirming that the legislature can 
amend a prior appropriation in a new appropriation bill); see also Alaska Const. art. IX, 
§ 7. 
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the legislature has the ability decide whether such a fund has monies that will or will not 

lapse. 

The legislature's prior appropriations should not be considered less valid or "true" 

than the current appropriations for FY2022. Perhaps that is why the Executive Branch 

now distances itself from language that its own Attorney General emphasized less than 

five months ago: "monies which already have been validly committed by the legislature 

to some purpose should not be counted as available." 112 The Governor relied on this very 

opinion to direct OMB to honor all FY2022 appropriations and not actually effectuate a 

sweep of the unspent FY2022 appropriations in the general fund at the end of the FY202 l 

fiscal year. 113 His now conspicuously absent from the Executive Branch's brief. 114 

IV. The Executive Branch's interpretations would violate separation of powers. 

Summarily dismissing Plaintiffs' separation of powers argument, 115 the Executive 

Branch's proposed interpretation of section l 7(d) doubles down on its attack of the 

legislature's appropriation power. 116 The Executive Branch's argument that the HEIF is 

112 See Taylor Memo at 2 (emphasis omitted) (quoting Hickel, 874 P.2d at 930-31) 
(Exhibit 15 to Lindemuth Aff. ). 
113 See Memorandum from Mike Dunleavy, Governor, to Neil Steininger, Director of 
OMB (Aug. 25, 2021) (Exhibit 16 to Lindemuth Aff.). Fortunately, it appears that the 
HEIF's monies have not actually been swept at this time. See HEIF, Net Asset Value, As 
of the Month Ending December 31, 2021 (Exhibit 24 to Second Lindemuth Aff. ). 
114 

115 

116 

See generally Opposition and Cross-Motion. 

See id. at 18-20. 

See id. at 10-18. 
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not a valid appropriation under the Alaska Constitution itself disrespects and undercuts 

article II. This tortured and unfounded interpretation of the Alaska Constitution shows 

that the Executive Branch is, beyond any doubt, attempting to encroach on the 

legislature's sole power of appropriation. 

The Alaska Supreme Court has repeatedly held that the legislature is the sole 

branch of government with the power to appropriate. 117 And just like the judiciary must 

continue to serve as the sole branch of government charged with interpreting the 

Constitution, 118 so too must the legislature be permitted to broadly exercise its 

appropriation power. 119 Certainly the legislature cannot make appropriations that exceed 

its constitutional bounds. 120 But absent express language or clear intent to the contrary, 

117 See Knowles I, 21 P .3d at 3 71 ("[T]he Alaska Constitution ... gives the legislature 
the power to ... appropriate" (citing Alaska Const. art. II, § 13) ); id. at 3 72 ("[T]he 
governor [has] no appropriation power."); see also Simpson v. Murkowski, 129 P.3d 436, 
446 (Alaska 2006) ("The legislature has the power to pass appropriation bills." (citing 
Alaska Const. art. II, §§ 1, 13)); Hickel, 874 P.2d at 925 ("[T]he power to appropriate is 
wholly legislative[.]" (citing Alaska Const. art. IX,§ 13)). 
118 Wielechowski, 403 P.3d at 1142-43 ("[O]f the three branches of our state 
government, we are entrusted with the 'constitutionally mandated duty to ensure 
compliance with the provisions of the Alaska Constitution.' " (quoting Malone v. 
Meekins, 650 P.2d 351, 356 (Alaska 1982))); see also Hickel, 874 P.2d at 932 n.24 ("The 
meaning of the constitution and its application to particular facts are questions squarely 
within the jurisdiction and inherent power of the judiciary."). 
119 See Hickel, 874 P.2d at 925 ("[T]he power to appropriate is wholly legislative[.]" 
(citing Alaska Const. art. IX,§ 13)). 
120 See Hickel, 874 P.2d at 925 ("[T]he legislature's role in making appropriations 
[does not] somehow alter or increase its authority to define constitutional terms merely 
because the terms contain the word 'appropriation.' "). 
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any branch of government that restricts the legislature's power to appropriate violates 

separation of powers. 121 

Article IX, section 17 must be read in harmony with article II and article IX, 

section 13 of the Alaska Constitution. The Executive Branch's interpretation of 

section l 7(d) violates separation of powers because it unconstitutionally encroaches on 

the legislature's appropriation power. The Executive Branch asserts that it alone may act 

as the sole arbiter of what is or is not a "true" appropriation, claiming that the legislature 

cannot set aside monies in special endowment funds for a public purpose as they have 

done with the HEIF and countless other funds since statehood. 122 And if the Executive 

Branch deems an appropriation to somehow be "second class," the money from that 

appropriation is then at risk of being swept out of existence every year. 

The Hickel Court did not consider whether section l 7(d) had the power to void 

existing appropriations; indeed, Hickel neither changed nor redefined the legislature's 

general appropriation power. 123 But the Executive Branch's interpretation of 

121 See State v. Recall Dunleavy, 491P.3d343, 367 (Alaska 2021) ("[T]he separation 
of powers doctrine does more than protect each branch's functional existence. We have 
described the doctrine's purposes as 'to preclude the exercise of arbitrary power and to 
safeguard the independence of each branch of government.' One branch's threat to the 
independence of another - well short of its elimination by underfunding - may 
therefore violate separation of powers." (footnote omitted) (quoting Alaska Pub. Interest 
Research Grp. v. State, 167 P.3d 27, 35 (Alaska 2007))). 
122 See Opposition and Cross-Motion at 14. 
123 See Hickel, 874 P.2d at 926-36 (placing a limitation on the ability to appropriate 
monies from the HEIF). 
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section 17(d) in defense of Hickel would have that very effect. Because the Executive 

Branch's opportunity to weigh in on legislative appropriations is constitutionally limited 

to the governor's veto pen, 124 any attempts by the executive to get a second bite at the 

apple through what amounts to a back-door veto cannot be constitutional. To safeguard 

the balance of powers between the branches of government, this court must reject the 

Executive Branch's interpretation of section l 7(d). 

V. Conclusion 

Because Plaintiffs' interpretation is consistent with the plain language and purpose 

of article IX, section 17(d), as well as the legislature's article II appropriation power, and 

because the Executive Branch's interpretation has no basis or support in law, this court 

should GRANT Plaintiffs' motion for summary judgment, DENY the Executive Branch's 

cross-motion for summary judgment, and conclude that the HEIF is not subject to the 

annual CBR sweep provision contained in article IX, section 17( d) of the Alaska 

Constitution. 

124 See Alaska Const. art. II, § 15; see also Alaska Const. art. II, § 17 (giving the 
governor a limited amount of time to veto bills). 
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CERTIFICATE OF SERVICE 
I hereby certify that a copy of the 
foregoing was served via email on 
January 28, 2022 on the following: 

Margaret Paton-Walsh 
margaret. paton-wa lsh@alaska.gov 

Katherine Demarest 
kate.demarest@alaska.gov 

James E. Torgerson 
j im .lorgerson@.stoel.com 

Kevin Cuddy 
kevin.cuddy@.stoel.com 

Connor R. Smith 
connor.sm ith@sloel.com 

CASHION GILMORE & LINDEMUTH 

By: s/Samuel G. Gottstein 

• 
CASHION GILMORE & LINDEMUTH 
Attorneys for Plaintiffs 

By:~ 
·~muth 
Alaska Bar No. 9711068 
Scott M. Kendall 
Alaska Bar No. 0405019 
Samuel G. Gottstein 
Alaska Bar No. 1511099 
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IN THE SUPERIOR COURT FOR THE STATE.OF ALASi<A,L ::: - ~, · 

MADIL YN SHORT, RILEY VON BORSTEL, 
KJRSTEN SCHINDLER, and JAY-MARK 
PASCUA, 

Plaintiff, 
v. 

GOVERNOR MICHAEL J. DUNLEAVY in his 
official capacity, THE STATE OF ALASKA, 
OFFICE OF MANAGEMENT AND BUDGET, 
and THE STATE OF ALASKA, DEPARTMENT 
OF ADMINISTRATION, 

Defendants. 

Court No.: 3AN-22-04028CI 

SECOND AFFIDAVIT OF JAHN AM. LINDEMUTH 

STATE OF ALASKA ) 
) SS. 

THIRD JUDICIAL DISTRICT ) 

I, Jahna M. Lindemuth, being first duly sworn and deposed, hereby state as 

follows: 

1. I am counsel for Plaintiff-students Madilyn Short, Riley von Borstel, 

Kjrsten Schindler, and Jay-Mark Pascua. 

2. Attached as Exhi_bit 21 is a true and correct copy of a handout developed by 

the Legislative Finance Division, entitled "GF Sub Fund Sweep - FY19," which was 

presented to the Senate Finance Committee on March 4, 2020. 

3. Attached as Exhibit 22 is a true and correct copy of section 20 ofFY2012's 

operating budget (2011 Senate Bill 46), which includes a $400 million appropriation from 

26 SECOND AFFIDAVIT OF JAHNA M. LINDEMUTH 
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the Alaska Housing Capital Corporation to the later-established Higher Education 

2 Investment Fund ("HEIF"). 

3 4. Attached as Exhibit 23 is a true and correct copy of the Legislative Finance 

4 Division's Fund Source Report for the Constitutional Budget Reserve Fund ("CBR"), last 

5 
accessed on January 24, 2022, and available at the Legislative Finance Division's website 

6 

7 
at https://www .legfin.akleg.gov/FundCodes/ShowFundCodes.php. 

8 5. Attached as Exhibit 24 is a true and correct copy of the HEIF Net Asset 

9 Value as of December 31, 2021, and the HEIF Schedule oflnvestment Income (Loss) and 

10 Changes in Invested Assets as of December 31, 2021, available on the Department of 

11 
Revenue website at https://treasury .dor.alaska.gov/home/investments/alaska-higher-

12 

education-fund. 
13 

14 
6. Attached as Exhibit 25 is a true and correct copy of General Fund and Other 

15 Non-Segregated Investments (GeFONSI) through December 31, 2021, available through 

16 the Department of Revenue website, and prepared by the Accounting Section within the 

17 
Treasury Division, at https://treasury .dor.alaska.gov/home/investments/constitutional-

18 

budget-reserve. 
19 

20 

21 

22 

23 

24 

25 
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FURTHER AFFIANT SA YETH NAUGHT. 

2 

3 J~~ Alaska ar No. 9711068 
4 ~ 

SUBSCRIBED AND SWORN to before me this~ day of January, 2022. 

No~.!: 
5 

6 

7 Notary Public 
JOHN P. CASHION 

State of Alaska 

My Commission Expires: era> I a 4 
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I MY~ EJ Septi!mber2S, 2024 

CERTIFICATE OF SERVICE 
I hereby certify that a copy of the 
foregoing was served via email on 
January 28, 2022 on the following: 

Margaret Paton-Walsh 
margaret.paton-walsh@alaska.gov 

Katherine Demarest 
kate.demarest@alaska.gov 

James E. Torgerson 
jim.torgerson@stoel.com 

Kevin Cuddy 
17 kevin.cuddy@stoel.com 

18 Connor R. Smith 
connor.sm ith@stoel.com 

19 

20 
CASHION GILMORE & LINDEMUTH 

21 
By: s/Samuel G. Gottstein 

22 

23 

24 

25 
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GF Sub Fund Sweep - FY19 

Fund 
1012 Railbelt Energy Fund 

1019 State Land Reforestation Fund 

1044 Alaska Debt Retirement Fund 

1054 Employment Assistance & Training Program 

1082 AMHS Vessel Replacement 

1083 Educational Facilities Maintenance & Construction 

1087 Municipal Capital Project Matching Grant 

1088 Unincorp Community Capital Project Matching Grant 

1151 Alaska Technical & Vocational Education Program 

1153 Land Disposal Income Fund 

1157 Workers' Safety & Compensation Administration 

1166 Commercial Passenger Vessel Environmental Compliance 

1168 Tobacco Use Education & Cessation 

1172 Building Safety Account 

1180 Alcohol & Other Drug Abuse Treatment & Prevention 

1197 Alaska Capital Income Fund 

1203 Workers' Compensation Benefits Guaranty 

1220 Crime Victims Compensation Fund 

1221 Civil Legal Services Fund 

1226 Alaska Higher Education Investment 

1237 Voe Rehab Small Business Enterprise Revolving 

1239 Aviation Fuel Tax Account 

1246 Recidivism Reduction Fund 

1254 Marijuana Education and Treatment Fund 

3200 Statutory Budget Reserve Fund 

3211 Prevention Mitigation Account 

3212 Response Mitigation Account 

3221 Originator Surety Fund 

3224 Alaska Marine Highway System 

3225 AMHS Capitalization 

3388 1 Cent Per Barrel of Oil Produced Surcharge 

3389 4 Cent Per Barrel of Oil Produced Surcharge 

1169 AEA - Power Cost Endowment 

Total CBR Sweep reported on Note 2 of CAFR: 

Total 

3,169,855.45 

193.67 

29,936.70 

4,128,660.87 

22,127,889.99 

44.90 

253,498.62 

0.18 

2,357,023.06 

2,985,160.52 

3,900,056.21 

9,642,555.79 

18,613,962.46 

521,489.93 

8,417,039.81 

22,965,896.33 

3,176,587.88 

316,693.08 

10,380.50 

347,096,462.92 

246,561.95 

2,740.78 

6,652,350.00 

3,799,445.57 

177,166,675.05 

1, 106, 796.09 

126,412.01 

995,923.17 

23, 728,119.03 

2,629,444.40 

1,654,059. 72 

6,612,622.42 

674,434,539.06 

1,053,594,529.84 

1, 728,029,068.90 
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LAWS OF ALASKA 

2011 

FIRST SPECIAL SESSION 

Source Chapter No. 
HCS CSSB 46(FIN) 

. AN ACT 

Making and amending appropriations, including capital appropriations, savings deposits in the 
form of appropriations to the statutory budget reserve fund, and other appropriations; making 
appropriations to capitalize funds; and providing for an effective date. 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA: 

THEACTFOLLOWSONPAGEl 

Enrolled SB 46 

EXHIBIT 22 
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with applicable federal statutes. 

2 (c) If federal or other program receipts as defined in AS 37.05.146 and in 

3 AS 44.2 I .045(b) fall short of the estimates appropriated by this Act, the affected 

4 appropriation is reduced by the amount of the shortfall in receipts. 

5 *Sec. 19. FUND CAPITALIZATION. (a) The sum of$60,000,000 is appropriated from the 

6 general fund to the Alaska Gasline Inducement Act reimbursement fund (AS 43.90.400(a)) 

7 for the natural gas pipeline project construction inducement under AS 43.90.11 O(a)( I). 

8 (b) The sum of $2,400,000 is appropriated from the general fund to the emerging 

9 energy technology fund (AS 42.45.375). 

I 0 (c) The amount of federal receipts from the financial assistance award for emerging 

11 energy technology by the Denali Commission established under P.L. 105-277, estimated to be 

I 2 $2,400,000, is appropriated to the emerging energy technology fund (AS 42.45.375) for 

13 capital projects. 

14 * Sec. 20. FUND TRANSFERS. (a) The sum of $2,500,000 is appropriated from the 

15 general fund to the alternative energy conservation revolving loan fund (AS 45.88.0 I 0). 

16 (b) The sum of $30,620,23 I is appropriated from the general fund to the renewable 

I 7 energy grant fund (AS 42.45.045(a)). 

I 8 (c) The sum of $200,000,000 is appropriated from the general fund to the Alaska 

19 Housing Capital Corporation account. 

20 (d) The sum of $400,000,000 is appropriated from the general fund to the Alaska 

21 Housing Capital Corporation account. 

22 (e) The sum of $200,000,000 is appropriated from receipts of the Alaska Housing 

23 Capital Corporation created under AS 18.56.086 to an in-state gas pipeline fund created in 

24 AS 18.56 by the Twenty-Seventh Alaska State Legislature. 

25 (f) The sum of $400,000,000 is appropriated from receipts of the Alaska Housing 

26 Capital Corporation created under AS I 8.56.086 to a fund created for the purpose of 

27 providing education grants or performance scholarships, or both, by the Twenty-Seventh 

28 Alaska State Legislature. 

29 * Sec. 21. INSURANCE CLAIMS. The amounts to be received in settlement of insurance 

30 claims for losses and the amounts to be received as recovery for losses are appropriated from 

3 1 the general fund to the 

-159- Enrolled SB 46 
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Fund Source Report 

! 1001 CBR Fund Constitutional Budget Reserve Fund 
' . 

Year Authorized 
1990 

Year Repealed Active? Mental Health? 
Yes No 

Duplicated? Fund Group 
No Unrestricted General 

Operating and Capital Appropriations 
3.0 ------- ------------------

2.7 

2.4 

2.1 

~ 
~ 1.8 
0 
Cl 

0 l.5 
"' c: 
~ 1.2 as 

0.9 

0.6 

0.3 

0.0 2014 2015 2016 2017 2018 2019 2020 2021 2022 2023 

Fiscal Year ) Total / Operatinq Capital 

Legal Authority 
Art. IX Sec. 17 of the Alaska Constitution 

Source of Revenue 
Proceeds (except those dedicated to the Permanent Fund) associated with disputes regarding mineral taxes and other mineral revenue. 
Income of the fund. 

Restrictions on Use 
If the amount available for appropriation for a year is less than the amount appropriated in the previous fiscal year, money may be appropriated from 

the CBRF with a simple majority vote as long as total appropriations do not exceed total appropriations for the prior year. 
Money may be appropriated for any public purpose with a 3/4 vote of each house. 

Description and History 
Article IX, section 17 of the Alaska Constitution became effective on January 2, 1991. It 
(1) establishes the constitutional budget reserve as a separate fund in the state treasury, 
(2) provides for the deposit of disputed, undedicated mineral tax and mineral revenue into the fund, 
(3) establishes limitations on the appropriation of moneys from the fund, and 
(4) requires that amounts withdrawn from the fund be repaid from year-end general fund surpluses. 

An appropriation from the constitutional budget reserve fund by simple majority is allowed (in limited amounts and under limited circumstances) 
under section 17(b). The amount projected to be available for appropriation (which includes the Permanent Fund Earnings Reserve Account) in a 
budget year typically exceeds the amount appropriated in the prior year. This condition precludes access to the CBRF with a simple majority vote. 
Section 17(b) was applied during the FY04 budget process. Typical access and sweep reversal language was adopted (for FY04) during the FY05 

budget process. 

A 3/4 vote of each body of the legislature can appropriate money from the CBRF for any purpose under section 17(c). Section (c) allows use of 
CBRF withdrawals to supplement (or replace) any fund source, but language appropriating CBRF funds (other than for management fees) typically 

limits withdrawals to "the amount necessary to balance revenue and general fund appropriations." 

Money may be borrowed (and repaid) within a fiscal year to meet cash flow requirements of the General Fund (GF). Per DOR policy, withdrawals are 
in multiples of $50 million and occur whenever the GF balance is below $150 million for three consecutive days. Repayments are made when the GF 

balance is projected to exceed $300 million for the following four months. 

2022-01-24 10:15:09 
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Fund Source Report 

Money swept into the CBRF under section (d) has historically (except FY04) been returned immediately to the subaccounts from which it was swept. 
This has been accomplished by "reverse sweep" provisions incorporated into annual apropriation bills. The reverse sweep requires a 3/4 vote. The 
FY04 reverse sweep occurred late in the fiscal year as part of the FY05 CBRF supermajority vote negotiations. The reverse sweep typically does not 
apply to the main account of the GF. 

Only direct, specific appropriations from the CBR use fund code 1001; withdrawals that fill GF shortages are reported as general fund appropriations. 

September 2011 

With the full repayment of the GF liability to the CBR in FY10, GF balances will not be swept to the CBRF at year end unless there is additional 
borrowing from the fund. Management fees now come from the GF to avoid opening up new liability. 

The CBRF will now be reported as Other funds intead of being classified in the GF group. It was classified as GF until a section for transfers was 
added to the fiscal summary because there was no simple way to show money moving between the CBRF and GF. Open-ended appropriations from 
the CBRF (to fill a fiscal gap) will now show as transfers from other funds to UGF on a line following the annual surplus/deficit. Direct approprations 
from the CBRF will be coded to 1001 and appear in the "other funds" column and on page 2 of the fiscal summary as a reduction in savings 
balances. 

June 2014 

A $3 billion appropriation from the CBRF in FY15 went to retirement reserves--$2 billion to TRS and $1 billion to PERS. That amount included about 
$700m in required contributions. 

August2019 

Classifying direct CBRF appropriations as other funds while classifying indirect appropriations as UGF is more confusing than informative and 
distorts comparisons across fiscal years. For example, using the CBRF (as "other funds") for capital projects in the FY20 budget reduces the size of 
the FY20 UGF budget and will either encourage continued avoidance of UGF for capital projects or distort comparisons of FY20 and FY21 UGF 
budgets. 

Both direct and indirect appropriations from the CBRF have the same impact on reserve balances and, arguably, should have the same impact on 
the common sense definition of the deficit. Based on the contention that legislators and the public would better understand budgets in which use of 
the CBR is treated consistently, the CBRF is now classified as a UGF fund code and appropriations from the CBRF will appear as UGF in all reports. 

The fiscal summary will now show an increase in the pre-transfer deficit as a result of direct CBRF appropriations--UGF revenue will be unchanged 
while UGF appropriations increase. The amount of direct appropriations will also appear as a transfer from savings. The reserve balances portion of 
the fiscal summary will differentiate direct CBRF appropriations from indirect (backfill of UGF) use of the CBRF. 

2022-01-24 10:15:09 
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AK Higher Education Investment 
Net Asset Value 

As of the Month Ending 
December 31, 2021 

Cash and Cash Equivalents 
Short-term Fixed Income Pool (Internally Managed} 

Total Cash and Cash Equivalents 

Fixed Income Securities 
Interim-term (Internally Managed) 
Broad-term {Internally Managed) 
High Yield (Internally Managed) 

Total Fixed Income Securities 

Broad Domestic Equity 
SSgA Russell 3000 

Total Broad Domestic Equity 

Global Equity Ex-U.S. 
SOA International Equity Pool 

Total Global Equity Ex-U.S. 

Real Assets 
Real Estate Investment Trust Pool (Internally Managed} 

Total Real Assets 

Receivables and Payables 
Income Receivable/Payable 
Payable To/From 

Total Receivables and Payables 

Total Assets 

$ 

$ 

4,061,060.34 
4,061,060.34 

120,825,441.00 

120,825,441.00 

171,913,715.93 
171,913, 715.93 

102,604, 731.03 
102,604, 731.03 

23,395,312.91 
23,395,312.91 

119.67 

119.67 

422,800,380.88 
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AK Higher Education Investment 
Schedule of Investment Income (Loss) and Changes in Invested Assets 

As of the Month Ending 
December 31, 2021 

1-Month 

Cash and Cash Equivalents 
Short-term Fixed Income Pool (Internally Managed) $ 119.67 $ 

119.67 
Fixed Income Securities 

Interim-term (Internally Managed} 
Broad-term (Internally Managed) (339,457.13) 
High Yield (Internally Managed) 

(339,457.13) 

Broad Domestic Equity 
SSgA Russell 3000 6,563,188.58 

6,563,188.58 

Global Equity Ex-U.S. 
SOA International Equity Pool 4,059,686.45 

4,059,686.45 

Real Assets 
Real Estate Investment Trust Pool (Internally Managed) 2,053, 750.45 

2,053, 750.45 

Total Investment Income (Loss) $ 12,337,288.02 $ 

Payable To/From 

Total Invested Assets, Beginning of Period 410,549,372.38 

Net Contribution (Withdrawal) (86,279.52) 

Total Assets $ 422,800,380.88 $ 

Fiscal YTD 

962.80 
962.80 

(176,893. 71) 

(176,893. 71) 

14,665,822.17 
14,665,822.17 

(1,219,374.13) 
(1,219,374.13) 

3,132,212.91 
3,132,212.91 

16,402, 730.04 

416,411,393.99 

(10,013, 743.15) 

422,800,380.88 
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'. • • 
I. INTRODUCTION 

The Alaska Legislative Council, acting on behalf of the Alaska Legislature, offers 

this amicus curiae brief to address certain arguments raised by the Defendants regarding 

the application of article IX, section 17 of the Alaska Constitution to the Higher Education 

Investment Fund ("HEIF"). Defendants claim that the so-called "sweep" requires the 

reversal of a decade-old appropriation and the dismantling of existing state services. 

Defendants are mistaken. Defendants' proposed interpretation fails to take into account 

the framers' intent and extrinsic indications of the voters' probable understanding of the 

constitutional provision. This unnecessarily hasty and overbroad imposition of the sweep 

would undermine the core purpose of the constitutional amendment - stability in budgeting 

and state services - by disrupting existing state services and second-guessing the wisdom 

of the Legislature's assessment of particular appropriations. The Legislature made a policy 

decision more than a decade ago to establish a durable, reliable, non-lapsing investment 

fund that would serve as an endowment for Alaskan students pursuing higher education. 

Those funds were appropriated and committed a decade ago for a specific purpose, and 

they are not "available" to be swept now. 

II. INTERESTS OF AMICUS 

Article II, section 11 of the Alaska Constitution establishes the Legislative Council 

as a permanent interim committee of the Alaska Legislature. The Legislature has delegated 
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the Council authority to "do all things necessary to carry out legislative directives and 

law." 1 

Article II, section 13 of the Alaska Constitution vests the power of appropriation of 

the State of Alaska in the Legislature. 2 

The issues raised in this lawsuit have a direct and immediate impact on the scope of 

the Legislature's appropriation power, including how that appropriation authority is 

impacted by article IX, section 17( d) of the Alaska Constitution, 3 and thus the Legislature 

- appearing through its Legislative Council - has an important interest in being heard in 

this case. The Court granted the Legislative Council's unopposed motion for leave to 

participate as amicus curiae on January 21, 2022. 

III. FACTUAL BACKGROUND 

A. In 1990, the Legislature Drafted Article IX, Section 17 of the Alaska 
Constitution to Help Provide More Stability to the State's Finances. 

In 1990, members of the Legislature were deeply concerned with forecasts of an 

upcoming "gap" between annual general fund revenues and state spending levels. 4 To 

address these potential future problems, the Legislature drafted bills for a proposed 

amendment to the Alaska Constitution that would create the Constitutional Budget Reserve 

I AS 24.20.060(4)(E). 
2 See Alaska Legislative Council v. Knowles, 21 P.3d 367, 371 (Alaska 2001) ("Our 
analysis begins with the Alaska Constitution. It gives the legislature the power to legislate 
and appropriate."). 
3 See, e.g., Complaint iii! 34-39. 
4 See, e.g., Affidavit of Jahna M. Lindemuth (filed Jan. 4, 2022) ("Lindemuth Aff."), 
Exh. 1, at 1-2. 
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Fund (the "CBR"). 5 That amendment - article IX, section 17 (referred to below simply as 

"section 17") - was ultimately adopted by the voters later that year. Briefly, the 

amendment created a savings account with certain funds and allowed the Legislature to 

access that account under two sets of circumstances. 6 First, if the amount available for 

appropriation for a fiscal year was less than the prior year, the Legislature could access the 

fund (up to a cap of the prior year's appropriation) through a simple majority vote. 7 

Second, the Legislature could access the fund for any public purpose through a 

three-fourths affirmative vote of each house. 8 The Legislature was also required to repay 

appropriations made from the fund: 

If an appropriation is made from the budget reserve fund, until the amount 
appropriated is repaid, the amount of money in the general fund available for 
appropriation at the end of each succeeding fiscal year shall be deposited in 
the budget reserve fund. The legislature shall implement this subsection by 
law.f91 

This is the provision at issue in this lawsuit. 

As reflected in both the legislative history and in communications to the voting 

public, one of the chief goals of the constitutional amendment was to "provide some 

stability" to the State's finances, thus "minimiz[ing] the effects of a 'boom' one year, and 

5 The primary bills were HJR 66 and SJR 5. The ultimate piece of legislation, HCS 
CSSSSJR 5 (Fin)am H, was signed by the Governor on July 23, 1990, and placed on the 
November 1990 ballot. 
6 Alaska Const., article IX, section l 7(a). 
7 Alaska Const., article IX, section 17(b). 
8 Alaska Const., article IX, section 17(c). 
9 Alaska Const., article IX, section 17( d). 
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a 'bust' the next." 10 The CBR would help the Legislature maintain the status quo from 

year to year, offering a consistent level of appropriations and services to the public without 

abrupt shifts. 

B. The Framers' and Voters' Intent with Respect to Section I 7(d). 

A leading proponent of the underlying bill, Representative Kay Brown, explained 

on the House Floor how section l 7(d) was intended to work: "And then, if money is 

borrowed or appropriated from the budget reserve fund in that manner, or any money taken 

out of it, [the money] would be repaid to the budget reserve fund out of any general fund 

surpluses that remain at the end of the fiscal year." 11 This was reiterated in the election 

pamphlet distributed to the voters that ratified section l 7(d). The summary provided by 

the Legislative Affairs Agency noted that "[m]oney that is appropriated from the reserve 

fund must be repaid. Surplus general fund money must be deposited in the reserve fund at 

the end of each year until the reserve fund is repaid." 12 Representative Brown and two 

other legislators informed voters that "[t]he Legislature will be required to repay any 

money it appropriates from the Budget Reserve. If the next year['s} revenues are 

insufficient [and] the Legislature cannot afford to replenish the Budget Reserve, the 'debt' 

10 Lindemuth Aff., Exh. I at 2; see also Hickel v. Cowper, 874 P.2d 922, 929 (Alaska 1994) 
("One of the purposes of the budget reserve amendment, however, was to provide a 
'stabilizing mechanism' in the budgetary process." (quoting testimony of budget officer 
Mary Halloran before the House Finance Committee)). 
11 House Floor session on SJR 5, 16th Leg., 2d Sess., Audio 2, I :02:51-1 :03 :08. 
(http://www.akleg.gov/ftr/archi ves/ 1990/HFLR/ l 2 l -HFLR-900508-2 .mp3 (May 8, 
1990)) (emphasis added). She went on to explain that there was "broad consensus" that 
section 17 was necessary to help avoid Alaska's "lumpy" revenue stream and its impact on 
budgeting. See id. at 1:03:10-:19. 
12 Lindemuth Aff., Exh. 1 at 1 (emphasis added). 
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will carry forward until it is repaid." 13 Taken together, these statements confirm that the 

Legislature and the voters understood that the repayment (or replenishment) of the CBR 

would come from annual revenues and any surplus general funds. If those revenues and 

surpluses were insufficient to satisfy the "debt" to the CBR in any particular year, the debt 

would be carried over to the next year. It was simply never contemplated that the State 

would need to sell off assets, de-fund previously established programs, or otherwise 

undercut existing government services to repay amounts owed to the CBR hastily. 

C. The Higher Education Investment Fund. 

The HEIF was created in 2012 to operate as an endowment that provides investment 

income to support the Alaska Education Grant program and the Alaska Performance 

Scholarship Award program. 14 The Legislature appropriated $400 million in 2011 to 

create the fund. 15 During this period, it is undisputed that the Legislature was not 

borrowing any funds from the CBR. 16 While the HEIF is not a dedicated fund, 17 it was 

created - and funds were appropriated - for a specific purpose: funding scholarships and 

13 Lindemuth Aff., Exh. 1 at 2 (emphasis added). 
14 See§§ 3, 11, 13 ch. 74 SLA 2012; AS 37.14.750. Funds from the HEIF have since been 
appropriated to support the WW AMI program as well, thereby facilitating medical 
education for Alaskans. See Lindemuth Aff., Exh. 6. 
15 See§ 20(f), ch. 5 FSSLA 2011. 
16 See http://www.akleg.gov/basis/get documents.asp?session=31 &docid=47242 at 9-10 
(last visited Jan. 21, 2022) (showing net contributions during FY 11, FY 12, and 
surrounding years); see also Affidavit of Neil Steininger~ 6 (stating that fiscal year budget 
deficits began in FY 2016 and required appropriations from the CBR to the general fund 
at that time). 
17 AS 37.14.750(b). 
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grants for Alaska students through the Alaska Commission on Postsecondary Education 

for a number of years. 

The legislative history for the HEIF statute demonstrates that the Legislature 

intended that its appropriation would be effectuated as a longstanding and durable 

endowment that would serve students for many years to come. During testimony on the 

bill that would ultimately create the HEIF, the Executive Director of the Postsecondary 

Education Commission testified as to the importance of a consistent funding source for the 

HEIF. Under an earlier scholarship program, many eligible students were not taking 

advantage of the program because, as confirmed through surveys, these students were wary 

about the program "given the tentative nature of the funding status." 18 Many of these 

students left Alaska and pursued educational opportunities in the Lower 48. Thus, in order 

to be successful, the scholarship program had to have reliable funding. The Legislature 

responded to this concern by ensuring that "[m]oney in the fund does not lapse" 19 and 

remains available for future scholarship and grant applicants. When Senator Donny Olson 

worried aloud that future students may be "left in the lurch" if HEIF's funds were 

insufficient, a director for the Department of Revenue explained that one way to protect 

the stability of future funding was to set up a customized asset allocation in an investment 

portfolio to achieve future expected payments, noting that "this could be set up as an 

endowment so you pay out X percent per year from the [HEIF] to the other [scholarship or 

18 http://www.akleg.gov/basis/Meeting/Detai l?Meeting=SFIN%202012-01-
18%2009:00:00 (testimony of Diane Barrans before the Senate Finance Committee on Jan. 
18, 2012 at 9:16:58 - 9:17:45). 
19 AS 37.14.750(a). 
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grant] fund. And then you could, you know, in a down year - depending on how it's 

invested - you could have that kind of a mechanism so students wouldn't ever [be left in 

the lurch]. You'd build up larger fund balances in good years, and feed off the corp ... 

utilize some of the corpus in a bad year, as an endowment model is set up." 20 

That is precisely what the Legislature did. The Legislature adopted this endowment 

model with the HEIF, choosing to fund scholarships and grants by creating an "investment 

fund" with an appropriate asset allocation and making "seven percent of that amount [] 

available for appropriation[.]" 21 The HEIF is therefore invested in a range of equities, fixed 

income securities, real assets, and cash. As of December 31, 2021, total assets in the HEIF 

were in excess of $422 million. Of that amount, roughly 65% was invested in equities, 

29% in fixed income securities, 5% in a real estate investment trust pool, and 1 % in cash 

and cash equivalents. 22 Since its inception, the HEIF has sustainably provided tens of 

millions of dollars in scholarships and grants to deserving Alaskan students while still 

preserving the original corpus of the investment. 

20 http://www.akleg.gov/basis/Meeting/Detail?Meeting=SFfN%202012-01-
18%2009:00:00 (9:50: 13 - 9:51 :42) (testimony of Jerry Burnett, Director, Administrative 
Services Division, Department of Revenue). 
21 AS 37.14.750(c). Each July the Commissioner of Revenue determines the market value 
of the HEIF as of June 30 for the immediately preceding fiscal year and identifies seven 
percent of that amount as available for these grants and scholarships. This past July, 
Commissioner of Revenue Lucinda Mahoney identified nearly $30 million in scholarships 
and grants that were to be provided. See Exh. 1. 
22 See Exh. 2. This information is also available on the Department of Revenue's website. 
(https://treasury.dor.alaska.gov/docs/treasurydivisionlibraries/investments/alaska-higher
education-fund/fiscal-year-2022/2021 l 2-alaska-higher-education-fund
financials.pdf?sfvrsn=d43c5898 3). The remaining $119.67 in assets is in the form of 
income receivable I payable. 

BRIEF OF AMICUS CURIAE 
Short, et al. v. Dunleavy, et al., 3AN-22-04028 Cl 
Page 8 of21 

113804850.3 0105023-00005 

000024

Exc. 254



• • 
Defendants seek to "sweep" the entirety of the HEIF, effectively eliminating this 

decade-old program and disrupting the academic plans of all those students who are relying 

on these scholarships and grants to help finance their education. 

Through the passage of the HEIF statute, the Legislature determined that 

educational investments were a significant priority for Alaskans and that this program was 

deserving of funding. While the Governor previously introduced legislation to repeal the 

HEIF statutes, 23 the Legislature disagreed with that policy choice and has continued to 

support Alaskan students with the HEIF program. 

IV. APPLICABLE STANDARDS 

Questions of constitutional interpretation are legal questions, and the courts "adopt 

the rule of law that is most persuasive in light of precedent, reason, and policy." 24 

"Constitutional provisions should be given a reasonable and practical interpretation in 

accordance with common sense. The court should look to the plain meaning and purpose 

of the provision and the intent of the framers." 25 The Legislature's interpretation of 

constitutional terms relating to appropriations may be considered more persuasive than 

otherwise, although it is only one of several tools for use by the courts in interpreting the 

constitution. 26 Because section 17(d) was ratified by the people, courts "defer to the 

meaning the people themselves probably placed on the provision. Normally, such 

23 See Lindemuth Aff., Exhs. 10-11. 
24 Wielechowski v. State, 403 P.3d 1141, 1146 (Alaska 2017) (internal quotation omitted). 
25 Hickel v. Cowper, 874 P.2d 922, 926 (Alaska 1994) (quoting ARCO Alaska, Inc. v. State, 
824 P.2d 708, 710 (Alaska 1992)). 
26 See id. at 925 n. 7. 
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deference to the intent of the people requires adherence to the common understanding of 

words." 27 

V. ARGUMENT 

Section 17( d) provides that, when money has been appropriated from the CBR (and 

not yet been repaid), "the amount of money in the general fund available for appropriation 

at the end of each succeeding fiscal year shall be deposited in the [CBR]." The reasonable, 

practical, and common sense interpretation of this language is that the "sweep" does not 

apply to a decade-old appropriation to the HEIF, especially when it would disrupt an 

existing state program and improperly intrude on the Legislature's authority to evaluate the 

wisdom of appropriations. The Defendants' proposed interpretation of section 17( d) is 

contrary to the framers' intent, the purpose of section 17, and the plain meaning of the 

provision. 

A. The Framers and Voters Intended to Preserve the Stability of Existing 
State Programs Through Section 17. 

The intent of the framers and the extrinsic indications of the voters' probable 

understanding of section 17 - and in particular section 17( d) - are clear and have not been 

disputed by Defendants. 28 

27 Id. at 926 (quoting Citizens Coalition for Tort Reform, Inc. v. McAlpine, 810 P.2d 162, 
169 (Alaska 1991) (internal alteration and quotation omitted)). 
28 See generally Opposition and Cross-Motion for Summary Judgment ("Opp."). 
Defendants cite to just one exhibit regarding the voters' understanding and intent, noting 
that the election pamphlet demonstrated a desire by voters to limit when the CBR could be 
accessed, and to require repayment of appropriations to the CBR. See id. at 19 n.80. No 
one disputes that repayment is required, however. The key question is how repayment is 
to be accomplished, and Defendants point to no evidence suggesting that the framers or 
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As shown above, both the Legislature and the voters understood that section 17 

would help instill greater predictability, reliability, and stability to Alaska's budgeting 

process. A drop in state revenues would enable the Legislature to access the CBR with a 

simple majority vote, ensuring the continuation of vital state services and preserving the 

status quo without the need to liquidate any state assets: "[B]oth the legislative history of 

section 17 and extrinsic evidence of the voter's [sic] understanding of the amendment's 

provisions indicate that elimination of state services and/or liquidation of state assets was 

not considered a necessary prerequisite to simple majority access to the budget reserve." 29 

This would avoid jarring disruptions to existing state programs whenever there was a dip 

m revenues. 

Likewise, the Legislature and the voters recognized that section l 7(d)'s repayment 

obligation may take some time to accomplish, depending on annual revenues and the size 

of any general fund surpluses that existed at the end of any given fiscal year. 30 If those 

amounts were not sufficient to cover the outstanding debt to the CBR, the debt would roll 

over to succeeding years until it was fully repaid. Consistent with the framers' and voters' 

recognition that section 17 would help stabilize Alaska's budget and avoid the elimination 

of existing state services (or liquidation of state assets), there is no indication whatsoever 

that either the framers or voters believed that section l 7(d)'s "sweep" must be done rashly 

so as to require the elimination of existing state services. The two constitutional sections 

voters wanted to dismantle existing state programs in order to repay the CBR as quickly as 
possible. 
29 Hickel, 874 P.2d at 929. 
30 See supra at 5-6. 
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should be interpreted consistently so as to create a harmonious whole, with neither one 

requiring the elimination of pre-existing state services. 31 This Court should interpret 

section 17( d) as intended by the framers and the voters. 32 

B. The Reasonable and Practical Interpretation of Section 17(d) Excludes 
the HEIF from the "Sweep." 

The framers' expressed intent (and the voters' probable understanding) is consistent 

with the reasonable, practical, and common sense understanding of section 17( d). At its 

core, section 17 was designed to provide greater stability to state government and year-to-

year budgeting. 33 It specifically sought to avoid "boom" and "bust" cycles whereby state 

assets would be liquidated and existing state services would be dismantled when there was 

a dip in the State's finances. The Hickel Court went on to explain why such drastic steps 

were inconsistent with a reasonable common sense understanding of section 17: 

[T]he purpose and common understanding of the language in l 7(b) allows 
the budget reserve to be used by a simple majority as necessary to maintain 
state appropriations at a constant level. Although all funds might be 
available by some means, counting funds already validly appropriated to a 
specific purpose as still "available" would disrupt existing state programs 
and would constitute an inflexible constitutional intrusion on the 
legislature's authority to evaluate the wisdom of particular appropriations. 
Although such a constitutional intrusion is conceivable, we are unwilling to 
read it into a provision with quite a different purpose.1341 

31 See Forrer v. State, 471P.3d569, 585 & n.164 (Alaska 2020) (noting that constitutional 
provisions should be read in harmony with one another). 
32 See Hickel, 874 P.2d at 927 ("We are unwilling ... to interpret existing constitutional 
language more broadly than intended by the framers or the voters."). 
33 See supra at 4-5 & n.10. 
34 Hickel, 874 P.2d at 930 (emphases added). 
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Disrupting existing state programs - like the HEIF - is inconsistent with the purpose and 

common sense understanding of section 1 7. 

It is worth pausing here to consider the implications of the Defendants' preferred 

interpretation of section 17. According to Defendants, section 17(b) allows for the 

"borrowing" of funds from the CBR in one year- precisely so that no existing state services 

would be eliminated - but would then immediately require the elimination of those same 

services under section 17(d) in order to enable the fastest possible repayment to the CBR. 

This makes little sense. It effectively precludes any long-term projects or services 

involving multi-year appropriations if the monies reside in the general fund. This 

"radically different approach to government financing" 35 would eliminate the stability that 

section 17 was specifically designed to protect. Under the Defendants' approach, Alaska 

would be unable to provide any reliable, durable source of funding for these multi-year 

projects or services if any debt was owed to the CBR. 

Hickel is especially instructive here. In that case, Governor Cowper interpreted 

section 17(b )'s majority access formula to include all net state assets as part of the "amount 

available for appropriation" that must be expended before a simple majority could reach 

the CBR. Noting that this would "require a complete restructuring of the established 

financial system of the state government,"36 the Supreme Court rejected his reading as 

inconsistent with the purpose of section 17, the framers' intent, and the voters' probable 

understanding of section 17's terms. The Supreme Court explained that, even if it only 

35 Id. at 928. 
36 Id. at 927. 
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considered net assets that existed in a cash form (e.g., balances in a revolving loan fund), 

all "existing state programs dependent on those funds would have to be curtailed if these 

funds were expended on another purpose." 37 In other words, these existing programs 

would suddenly be scaled back - or dismantled altogether - if section l 7 was interpreted 

broadly to encompass all net state assets. These proposed "reductions in the level of 

government service" were inconsistent with section l 7's clear stabilizing purpose, and that 

interpretation was therefore rejected. 38 Defendants' insistence that section l 7(d) be 

interpreted and applied to curtail, reduce, and effectively destroy the HEIF is likewise at 

odds with section 17's purpose. 

C. Hickel supports the Legislature's reading of section 17(d). 

When defining the scope of section I 7(b ), 39 the Hickel Court laid out several core 

principles that help guide the Legislature, the Executive Branch, and the courts when 

assessing which funds are available. Importantly, Hickel did not classify the HEIF (which 

postdated Hickel) or many other funds as either "available" or "unavailable" under section 

17, leaving that in the first instance to executive and legislative branch officials more 

37 Id. at 928-29. 
38 Id. at 929. 
39 See id. at 926 ("The primary issue in this case is the meaning of the term 'amount 
available for appropriation' as used in article IX, section J 7(b) of the Alaska Constitution." 
(emphases added)). The Hickel Court then concluded, without further analysis, that it 
could see no reason to give that language a different meaning in subsection ( d) than it had 
in subsection (b), even though subsection (d) includes a temporal limitation and serves a 
different purpose than subsection (b)'s provision regarding access to the CBR. See id. at 
936 n.32. 
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familiar with the funds to sort out. 40 These principles confirm that the HEIF is not 

sweepable. 

The Hickel Court explained that "monies which already have been validly 

committed by the legislature to some purpose should not be counted as available." 41 

Further, monies are not deemed available if they have been "converted from cash to some 

other type of asset." 42 This is because "any given sum of money can only be appropriated 

once during a given time period."43 It is undisputed that the Legislature did appropriate 

and commit the HEIF funds to an express purpose: the establishment of an "investment 

fund" (i.e., an endowment) that would yield investment returns and allow seven percent of 

the endowment to be used "for the purpose of making grants . . . and scholarship 

payments."44 Because the purpose of the appropriation was to create an investment fund 

that would serve as an endowment, there was and is no need for further appropriation to 

complete the expenditure that the Legislature intended when it funded the HEIF. The 

Legislature created this stable, non-lapsing funding source to reassure students that if they 

worked hard and performed well, funding would be available for scholarships and grants 

when the time came for them to pursue higher education opportunities. In addition, the 

appropriation was intentionally converted from cash to other assets (i.e., a well-diversified 

40 See id. at 934 n.27. Prior to the current administration, these officials determined that 
the HEIF was not sweepable. See Lindemuth Aff., Exh. 2 at 2. 
41 Hickel, 874 P.2d at 930-31 
42 Id. at 930-31 n.20. Even Governor Cowper limited his overbroad argument to cash 
funds, which the Hickel Court found to be "a reasonable limitation." Id. at 928 n.14. 
43 Id. at 930-31 n.20. 
44 AS 37.14.750(a). 
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portfolio including equities and real assets), further confinning that it is not "available." 

This is not a "general fund surplus." Instead, the HEIF is a deliberate commitment of 

monies to a specific purpose and an expenditure of those monies in obtaining revenue-

producing assets to help fund scholarships and grants. 

The HEIF is not like other funds cited by Defendants precisely because it operates 

as an endowment. Certain other funds have been deemed to be "available for 

appropriation" because initial appropriations were provided to those funds, and the 

appropriations then sit there until appropriated again for an ultimate expenditure. 45 

Analogizing to these funds, Defendants claim that '"appropriations' to the HEIF are not 

true appropriations [because] [t]hey do not authorize any expenditure of funds out of the 

state treasury." 46 Defendants are wrong for at least two reasons. First, there is no 

requirement that any appropriation authorize an expenditure of funds out of the state 

treasury to be a "true" appropriation, whatever Defendants think that means. An 

appropriation is an appropriation; there are no second-class appropriations. As described 

by the Hickel Court, "[a]n appropriation is the setting aside from the public revenue of a 

certain sum of money for a specified object, in such manner that the executive officers of 

the government are authorized to use that money, and no more, for that object, and no 

other." 47 The appropriation to the HEIF was the setting aside from the public revenue of a 

45 See Hickel, 874 P.2d at 933 (citing the Railbelt energy fund, the Alaska marine highway 
system vessel replacement fund, and the educational facilities maintenance and 
construction fund); see also Opp. at 14 (referencing the same). 
46 Opp. at 14. 
47 Id. at 932-33 (quoting Thomas v. Rosen, 549 P.2d 793, 796 (Alaska 1977) and State ex 
rel. Finnegan v. Dammann, 264 N.W. 622, 624 (Wis. 1936)). 
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certain sum of money ($400 million) for a specified object (setting up an investment fund 

for funding long-term scholarships), in such manner that the Department of Revenue was 

authorized to use that money, and no more, to set up that investment fund through an 

appropriate investment portfolio (i.e., expend the money), and no other. Second, 

Defendants misapprehend the essential nature of the HEIF's endowment structure. Just 

like any other endowment or annuity, the monies must be invested in revenue-producing 

assets in order to effectuate their purpose (i.e., so that a percentage of the whole can be 

drawn from it). This is not merely an "accounting designation" or a "savings account" 48 
-

it is the Legislature's appropriation for the creation of an investment fund that will make 

current and future scholarships and grants possible for Alaska's students. The 

appropriation has been expended in establishing this investment fund and purchasing the 

assets that comprise it. Defendants thus may not sweep the HEIF under the test articulated 

by the Hickel Court. 

D. Subsequent Possible Appropriations from a Portion of the HEIF Do 
Not Change the Outcome. 

Defendants contend that the HEIF as a whole may be swept because some funds in 

the HEIF are expended (e.g., as scholarships and grants to Alaskan students) through a 

further appropriation by the Legislature. 49 For the reasons stated above, the HEIF is not 

available for appropriation. It is properly understood as an excluded, non-sweepable fund 

because that result is consistent with the framers' and voters' intent, the purpose of section 

48 Opp. at 14, 15. 
49 See id. at 11, 14-16. 
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17, and the key elements of the Hickel test. Even assuming arguendo that any part of the 

HEIF is vulnerable to the sweep, Defendants overreach when they seek to use certain 

appropriations as the basis for sweeping the entire fund for two reasons. 

First, an appropriation from an otherwise excluded fund does not somehow 

transform that fund into a sweepable fund. As the Hickel Court explained, "if an 

appropriation lapses or if the legislature does in fact reappropriate money from an excluded 

fund to another purpose, it is no longer necessary to exclude that money from the 'amount 

available for appropriation' in order to protect the legislature's authority to make such 

decisions." 50 Insofar as this finding from Hickel as to section l 7(b) can be logically applied 

to section l 7(d), which appears unlikely, it would mean that only the appropriated money 

would be considered "available for appropriation" because it was appropriated from the 

excluded HEIF to another purpose - but the rest of the HEIF would be unaffected. 

Second, as defined in the HElF statute, the only portion that is regularly made 

available for appropriation is the seven percent that the Commissioner of Revenue annually 

identifies as being available for grants and scholarships. 51 By the statutory terms, the rest 

of the HEIF is not available for grants and scholarships. The HEIF "corpus" (as opposed 

to the subsequent appropriations) remains "set[ ] aside from the public revenue ... for a 

specified object, in such manner that the executive officers of the government are 

50 Hickel, 874 P.2d at 930-31 n.20. 
51 AS 37.14.750(c) ("The commissioner shall identify seven percent of [the HEIF's June 
30 market value] as available for appropriation [for grants and scholarships.]"). 
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authorized to use that money, and no more, for that object, and no other." 52 Importantly, 

however, the appropriations for grants and scholarships are not made on or before June 30 

of any given fiscal year. Instead, by operation of law, the Commissioner of Revenue 

determines the market value of the HEif "[a]s soon as is practicable after July 1 of each 

year." 53 In other words, when the sweep occurs at 11 :59 p.m. on June 30, it is undisputed 

that the seven percent of the HEif (which would eventually fund grants and scholarships) 

has not been made available for appropriation. That only occurs after July 1. Because that 

segregated portion of the HEif has not been made available for appropriation as of June 

30, it is not sweepable. After the Commissioner of Revenue identifies the seven percent 

portion of the HEIF for grants and scholarships in early July, those funds could 

theoretically be sweepable if they have not been expended by the following June 30. That 

question, however, is likely beyond the scope of issues that the Court needs to address at 

this time. For present purposes, it suffices to say that the HEIF is not subject to the sweep. 

52 Hickel, 874 P.2d at 932-33 (quoting Thomas v. Rosen, 549 P.2d 793, 796 (Alaska 1977) 
and State ex rel. Finnegan v. Dammann, 264 N.W. 622, 624 (Wis. 1936)). Defendants note 
that the Legislature has the ability to spend the HEIF for other public purposes, and has 
done so. See Opp. at 8. As explained above, any appropriation from the excluded HEIF 
to another purpose could render the appropriated funds vulnerable to being swept, but it 
would not impact the status of the remainder of the HEIF. Appropriations of a portion of 
the HEIF do not alter the fact that funds were appropriated and committed to HEIF for a 
particular purpose - establishing a funding source for grants and scholarships - which is 
continuing to be served to this day. 
53 AS 37.14.750(c) (emphasis added); see also Exh. I (reflecting a July 7, 202 l 
determination by the Commissioner of Revenue). 
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VI. CONCLUSION 

Section 17( d) was never intended, nor drafted, to require the dismantling of existing 

state services like the HEIF in order to allow for expedited repayment of the CBR. Because 

the HEIF was expressly committed to a specific purpose by the Legislature, and the 

appropriation has been expended for the creation of an investment fund that serves as an 

endowment for future scholarships and grants, its funds are not available for appropriation 

or for expedited repayment of the CBR. The Court should reject the Defendants' 

misreading of section 17(d) and grant Plaintiffs' motion for summary judgment. 

DATED: January 28, 2022 
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Date: 

To: 

From: 

THE STATE 

01ALASKA 
GOVERNOR MIKE DUNLEAVY 

July 7, 2021 

Dr. Michael Johnson, Commissioner 
Department of Education and Early Development 

Lucinda Mahoney, Commissioner~ 

DepartnlentofRevenue 
TREASURY DIVISION 

Po Box I I 0405 
Juneau. Alaska 9981 1-0405 

Main: 907.465.2300 
Fox: 907.465.4397 

Subject: Alaska Higher Education Fund FY 2022 Budget Information per AS 37.14.750(c) 

In accordance with AS 37.14.750(c), as soon as practicable after July I of each year, the 
Commissioner of Revenue shall determine the market value of the Fund as of June 301h of the 
previous fiscal year. Seven percent of that amount is available for appropriation, of which two
thirds is identified for the Alaska Performance Scholarship and one-third for the Alaska Advantage 
Educational Grant. 

The amounts available for appropriation from the Alaska Higher Education Fund are as follows: 

June 30, 2021 market value: 
Seven percent to be allocated: 

Alaska Performance Scholarship: 
Alaska Advantage Educational Grant: 

$ 416,411,396 
$ 29,148,798 

$ 19,432,532 
$ 9,716,266 

cc: Sana Efird, Executive Director, Alaska Commission on Postsecondary Education 
Julie Pierce, Chief Financial Officer, Alaska Commission on Postsecondary Education 
Ciara Meek, Department of Administration, Division of Finance 
Zachary Hanna, Chief Investment Officer, Department of Revenue 
Jesse Blackwell, Cash Manager, Department of Revenue 
Pamela Leary, Director, Treasury Division, Department of Revenue 

Exhibit 1, Page 1 of 1 
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AK Higher Education Investment 

Net Asset Value 

Cash and Cash Equivalents 

As of the Month Ending 
December 31, 2021 

Short-term Fixed Income Pool (Internally Managed) 
Total Cash and Cash Equivalents 

Fixed Income Securities 
Interim-term (Internally Managed) 
Broad-term (Internally Managed) 
High Yield (Internally Managed) 

Total Fixed Income Securities 

Broad Domestic Equity 
SSgA Russell 3000 

Total Broad Domestic Equity 

Global Equity Ex-U.S. 
SOA International Equity Pool 

Total Global Equity Ex-U.S. 

Real Assets 
Real Estate Investment Trust Pool (Internally Managed) 

Total Real Assets 

Receivables and Payables 
Income Receivable/Payable 
Payable To/From 

Total Receivables and Payables 

Total Assets 

• 
$ 4,061,060.34 

4,061,060.34 

120,825,441.00 

120,825,441.00 

171,913, 715.93 
171,913,715.93 

102,604, 731.03 
102,604, 731.03 

23,395,312.91 
23,395,312.91 

119.67 

119.67 

$ 422,800,380.88 

Exhibit 2, Page 1 of 2 
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AK Higher Education Investment 

Schedule of Investment Income (Loss) and Changes in Invested Assets 
As of the Month Ending 

December 31, 2021 

1-Month Fiscal YTD 

Cash and Cash Equivalents 
Short-term Fixed Income Pool (Internally Managed) $ 119.67 $ 962.80 

119.67 962.80 

Fixed Income Securities 
Interim-term {Internally Managed) 
Broad-term (Internally Managed) (339,457.13) (176,893. 71) 

High Yield (Internally Managed) 
(339,457.13) (176,893.71) 

Broad Domestic Equity 
SSgA Russell 3000 6,563,188.58 14,665,822.17 

6,563,188.58 14,665,822.17 

Global Equity Ex-U.S. 
SOA International Equity Pool 4,059,686.45 (1,219,374.13) 

4,059,686.45 (1,219,374.13) 

Real Assets 
Real Estate Investment Trust Pool (Internally Managed} 2,053, 750.45 3,132,212.91 

2,053, 750.45 3,132,212.91 

Total Investment Income (Loss) $ 12,337,288.02 $ 16,402, 730.04 

Payable To/From 

Total Invested Assets, Beginning of Period 410,549,372.38 416,411,393.99 

Net Contribution (Withdrawal) (86,279.52) (10,013, 743.15) 

Total Assets $ 422,800,380.88 $ 422,800,380.88 
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IN THE SUPERIOR COURT FOR THE STATE OF Nl2ASKA r • 

THIRD JUDICIAL DISTRICT AT ANCHORAGE I ,_1_, -:.; .. ·; !:~!: L~.] 

MAD IL YN SHORT. RILEY VON 
BORSTEL, KJRSTEN SCHINDLER, 
and JAY-MARK PASCUA, 

Plaintiffs, 

v. 

GOVERNOR MICHAEL J. 
DUNLEAVY in his official capacity, 
THE STATE OF ALASKA, OFFICE 
OF MANAGEMENT AND BUDGET, 
and THE ST ATE OF ALASKA, 
DEPARTMENT OF 
ADMINISTRATION, 
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Defendants. ) Case No. 3AN-22-04028 CI 

~ STA TE REPLY IN SUPPORT OF CROSS-MOTION FOR SUMMARY 
JUDGMENT 

This is an unusual case. The only question presented is straightforwardly 

answered by a longstanding and directly-on-point Alaska Supreme Court decision, 

Hickel v. Cowper. 1 Despite this reality, the plaintiffs and the Alaska Legislative Council 

("Council"), acting as amicus curiae, 2 have filed more than fifty pages of misdirection 

and obfuscation in response to the State's motion for summary judgment, in an attempt 

to circumvent the Alaska Constitution in service of their policy preferences. But their 

mischaracterizations of Hickel and the State's argument are unavailing. 

874 P.2d 922 (Alaska 1994 ). 
2 The participation of the Council is puzzling given that the legislature's Finance 
and Audit Divisions determined in 2019 that the HEIF is subject to the sweep. See 
Affidavit of Ciara Meeks at iii! 2-4 and exhibits A and B to that affidavit. 
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Hickel held that "funds which require further legislative appropriation before 

expenditures can be made against them are 'available for appropriation"' as that phrase 

is used in Article IX, section 17( d) of the Alaska Constitution ("section 17( d)"). 3 There 

is no dispute that the money in the Higher Education Investment Fund ("the HEIF") 

cannot be spent without a legislative appropriation. Therefore, the HEIF is available for 

appropriation and subject to section l 7(d)'s mandatory deposit into the Constitutional 

Budget Reserve Fund ("the CBR"). This case is really just that simple. 

I. ARGUMENT 

The plaintiffs and the Council refuse to accept that Hickel v. Cowper controls the 

outcome of this case. They ask this Court to apply a definition of "available for 

appropriation" for section l 7(d) that is indistinguishable from a statutory definition that 

the Alaska Supreme Court held unconstitutional in 1994. Their argument zeros in on a 

single sentence of Hickel that declares "monies which already have been validly 

committed by the legislature to some purpose should not be counted as available."4 

Ignoring Hickel's holding defining appropriation, they argue that the original 

appropriation of funds to the HEIF "validly committed" that money making it no longer 

"available for appropriation" for purposes of section 17( d). But the fact remains that the 

money in the HEIF is not committed at all, because the original appropriation was a 

transfer of funds not an authorization to spend, so the legislature can appropriate the 

money in the HEIF for any public purpose. Next, in an argument first made in their 

3 

4 

Hickel, 874 P.2d at 933. 

Id. at 930-31. 

Short, et al. v. Dunleavy, et al. 
Reply in Support of Cross-Motion for Summary Judgment 

Case No. 3AN-22-04028 CI 
Page 2of22 
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reply, the plaintiffs assert that Hickel's definition of "amount available for 

appropriation" in section 17(b) covers two distinct categories of money and is therefore 

supposedly unworkable as applied to section 17(d). But their explanation of why the 

section (d) holding is supposedly unworkable makes no sense. Along the way, the 

plaintiffs and the Council repeatedly mischaracterize the arguments made by the State, 

building a series of strawmen that they can rebut. But rebutting irrelevant arguments 

that the State did not make does nothing to advance their position. Finally, they repeat 

their empty separation of powers argument, insisting that the executive branch violates 

the separation of powers by obeying a constitutional directive. 

None of these arguments has merit. This Court need only apply the Alaska 

Supreme Court's controlling case to resolve this litigation. 

A. The Alaska Supreme Court struck down the plaintiffs' definition of 
"available for appropriation" as unconstitutional in Hickel. 

The plaintiffs spill a lot of ink attacking the definition of "available for 

appropriation" that Hickel adopted. But they lack a plausible alternative definition for 

this Court to apply, because their preferred definition was expressly struck down in 

Hickel. The Hickel Court considered whether AS 37.10.420(b) was consistent with 

section 17( d). 5 Thal statute defined "available for appropriation" under section 17( d) as 

"the amount comprising the unreserved, undesignated general fund balance to be carried 

forward as of June 30 of the fiscal year .... "6 The State pointed out in its motion for 

5 Id. at 936. 
6 Id. 

Short, et al. v. Dunleavy, et al. 
Reply in Support of Cross-Motion for Summary Judgment 
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I I 
summary judgment that this definition is indistinguishable from the plaintiffs' 

definition, whether expressed as "only surplus funds-i.e. unobligated monies that are 

not subject to a legislative appropriation," 7 or as "leftover unappropriated money that 

remains at the end of a fiscal year. "8 

The plaintiffs' reply makes no attempt to distinguish their definition from the one 

held unconstitutional in Hickel. Instead, they simply repeat the arguments that the 

Alaska Supreme Court rejected in that case. And they fail to explain how interpreting 

"available for appropriation" in subsection ( d) to mean "all monies over which the 

legislature has retained the power to appropriate and which require further appropriation 

before expenditure" is inconsistent with either the plain language or the purpose of the 

repayment provision. 

The plaintiffs complain that the State has paid "lip-service" to the standard for 

constitutional interpretation, even as they acknowledge that "there is very little history" 

to explain the legislature's intent when it added subsection ( d) to the CBR amendment. 9 

Of course, the reason the State did not present a detailed interpretation of the 

constitutional language here is because the Alaska Supreme Court has already answered 

the question. 10 Parties need not endlessly relitigate the meaning of constitutional 

7 

8 

9 

Pl. Mot. SJ at 19. 

Pl. Reply at 7. 

Pl. Reply at 3-4, 8. 
10 See Order on S.J. in AFN v. State at 9 ("Whether the PCE Endowment Fund is 
'available for appropriation' within the meaning of article IX, section 17( d) is governed 
by the Alaska Supreme Court's decision in Hickel v. Cowper."). 

Short, et al. v. Dunleavy, et al. Case No. 3AN-22-04028 CI 
Reply in Support of Cross-Motion for Summary Judgment Page 4 of 22 
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provisions that have already been interpreted by the Alaska Supreme Court; instead, the 

analysis is critical when the Court is "presented with a question of constitutional law not 

squarely addressed by precedent." 11 

Moreover, the little contemporaneous evidence the plaintiffs have mustered 

about what the drafters and voters believed subsection ( d) meant simply does not lead to 

the answer they want. Their evidence boils down to the use of the phrase "general fund 

surplus" 12 by Representative Kay Brown, and language presented to voters referring to 

"[s]urplus general fund money" and "money left in the treasury's general fund." 13 But 

the conclusion that the HEIF-an endowment that significantly exceeds the sum that is 

needed to support current legislative appropriations for higher education grants and 

scholarships 14-would not be seen as "surplus general fund money" by 1990 voters (if 

that was even a possible thought-experiment) is far from the self-evident proposition 

that the plaintiffs apparently think it is. Indeed, it makes little sense to think the 

legislature intended, or the voters understood, that the repayment provision would apply 

11 Forrer v. State, 471 P.3d 569, 585 (Alaska 2020). The State provided extensive 
constitutional analysis in the power cost equalization case, because that case did address 
an open question of constitutional interpretation: the meaning of the term "general 
fund." See Order on S.J. in AFN v. State at 12. This case presents no such novel 
question. 
12 Reply at 11. 
13 ld.at12. 
14 As the plaintiffs noted in their Motion for Summary Judgment, the FY22 
operating budget contained nearly $18.5 million for Alaska Education Grants and 
Alaska Performance Scholarships, the statutory programs, and $3.258 million for the 
WW AMI program, see Pl. Mot. SJ at 12-13, while the net asset value of the HEIF at the 
end of November 2021 was over $410 million. 

Short, et al. v. Dunleavy, et al. 
Reply in Support of Cross-Motion for Summary Judgment 
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only to funds for which the legislature could think of no possible future purpose. 

In Hickel, the Court acknowledged that the statements of legislators and the 

explanation presented to voters about when the CBR could be accessed by a simple 

majority "appear[ ed] to support the State's interpretation of 'amount available for 

appropriation' as including only revenues received by the State within the fiscal year." 15 

But it nevertheless rejected that interpretation as "plainly inconsistent with the language 

of section 1 7(b ). " 16 The Court reasoned that the subsection (b) could easily have been 

drafted to compare revenues from year to year if that had been the intent. 17 

The same is true for subsection ( d). If the drafters had meant that only 

undesignated, unappropriated, surplus funds should be swept, as the plaintiffs claim, 

they could have said that. But they did not. And the Court invalidated AS 

3 7 .10.420(b)' s definition of funds available for appropriation as "the unreserved, 

undesignated general fund balance to be carried forward as of June 30" expressly 

because it "excludes restricted funds within the general fund from the calculation of the 

amount available to pay back appropriations from the budget reserve fund." 18 In other 

words, the Court invalidated the statutory definition expressly because it excluded funds 

like the HEIF. 

15 

16 

17 

18 

Hickel, 874 P.2d at 930. 

Id. 

Id. 

Id. at 936. 
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B. "Appropriation" as used in Article IX, Section 17( d) means authority 

to spend money. 

As the Alaska Supreme Court explained in Hickel: "The key question in applying 

our interpretation of the term 'amount available for appropriation' to particular funds is 

what constitutes a valid appropriation such that the funds involved are no longer 

available." 19 Because this Court must decide whether a particular fund-the HEIF-is 

available for appropriation, that same question is "key" here. Both the plaintiffs and 

amicus, the Alaska Legislative Council ("the Council"), attempt to distract this Court 

from the indisputable reality that Hickel answered this question: "a valid appropriation 

such that the funds involved are no longer available" is one that "authorizes 

governmental expenditure without further legislative action. "20 Applying this definition 

to the HEIF compels the conclusion that the HEIF is "available for appropriation" under 

section 17, and is therefore subject to the sweep. 

Ignoring the Hickel definition, and scolding the State for daring to apply it, 21 

both the plaintiffs and the Council assert that "appropriation" is instead best defined to 

mean "the setting aside from the public revenue of a certain sum of money for a 

specified object, in such a manner that the executive officers of the government are 

19 

20 

Id. at 932. 

Id. at 933. 
21 Reply at 22 (complaining that the State "attempts to redefine what an 
appropriation is under the Alaska Constitution"); Amicus at 16 (asserting, erroneously, 
that "there is no requirement that any appropriation authorize an expenditure of funds 
out of the state treasury to be a 'true' appropriation, whatever Defendants think that 
means.") 
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authorized to use that money, and no more, for that object, and no other."22 Presumably, 

they like this sentence from Hickel because it does not use the words "spending" or 

"expenditure," and thus plausibly includes the transfer of state funds between 

subaccounts in the general fund, like the appropriation that initially funded the HEIF. 23 

And that would allow the plaintiffs to argue that the money in the HEIF had already 

been appropriated for purposes of the section l 7(d) analysis. 

Of course, the plaintiffs chosen language from Hickel does include the phrase 

"use that money," and the "use" of money typically involves expenditure. Moreover, the 

plaintiffs and the Council have cherry-picked this single definition from a longer list of 

definitions quoted by the Hickel Court, 24 ignoring clear language in that and other cases 

demonstrating the Alaska Supreme Court's understanding that even the plaintiffs' 

preferred definition describing "use" of money means spending. 

The Alaska Supreme Court first quoted this language-drawn from a 1936 

Wisconsin case25-in Thomas v. Rosen, a case in which the central issue was whether a 

general obligation bond was an appropriation subject to the governor's veto power. 26 In 

Rosen, the Court was focused on the source of the money in this definition, noting that 

"[t]or our purpose [in this case], the operative phrase 'public revenue' is critical since it 

22 Id. at 20 (citing Knowles, quoting Rosen); amicus at 16 (citing Hickel). 
23 See Reply at 20 ("The HEIF's initial appropriation unquestionably meets the 
definition for an appropriation: ... ") 
24 See Hickel, 874 P.2d at 932-33 (quoting additional definitions from Webster's 
Third New Int'! Dictionary 106 (1969), Black's Law Dictionary 101-02 (6111 ed. 1990)). 
25 

26 

State el rel. Finnegan v. Dammann, 264 N.W. 622, 624 (Wis. 1936). 

569 P.2d 793 (Alaska 1977). 
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is the basis of the general fund and special funds from which the legislature may 

allocate money." 27 Notably, Rosen did not hold that this was the controlling definition 

of appropriations in Alaska law. On the contrary, in Thomas v. Bailey and McAlpine v. 

University of Alaska, the Court explained that "Rosen did not 'purport[ ] to offer a 

general definition of appropriations. "'28 

This is doubtless why the Hickel Court offered a number of different definitions 

alongside the Rosen language, including: 

27 

• "[A] sum of money set aside or allotted by official or formal action 
for a specific use (as from public revenue by a legislative body that 
stipulates the amount, manner, and purpose of items of 
expenditure). " 29 

• "In governmental accounting, an expenditure authorized for a 
specified amount, purpose, and time." 30 

• "The act by which the legislative department of government 
designates a particular fund ... to be applied to some general object 
of governmental expenditure, or to some individual purchase or 
expense." 31 

• "[S]et[ting] aside a certain specified amount of money or property 
for a specific purpose or object in such a manner that is executable, 
mandatory, and reasonably definite with no further legislative 
action. " 32 

Id. at 796. 
28 Thomas v. Bailey, 595 P .2d 1, 6 n. 21 (Alaska 1979); McAlpine v. University of 
Alaska, 762 P.2d 81, 87 (Alaska 1988) (quoting Bailey, 595 P.2d at 6 n.21). 
29 Hickel, 874 P.2d at 932 (quoting Webster's Third New Int 'l Dictionary, 106 
( 1969)). 
30 

31 

Id. (emphasis added) (quoting Black's Law Dictionary I 01-02 (6111 ed. 1990). 

Id. 
32 Id. (quoting City of Fairbanks v. Fairbanks Convention and Visitors Bureau, 818 
P.2d 1153, 1157 (Alaska 1991)). 
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Not only do most of these definitions expressly include the idea that 

appropriations spend money, it is also clear that the Alaska Supreme Court reads the 

Rosen definition as referring to spending. In Alaska Legislative Council ex rel. Alaska 

State Legislature v. Knowles (Knowles 11/)-the very case that the plaintiffs cite for 

their preferred definition33-the Court noted that both Alaska Legislative Council v. 

Knowles (Knowles 1/) 34 and Rosen "recognized that an act must authorize the 

expenditure of an ascertainable sum of money in order to qualify as an appropriation. " 35 

And in Hickel, after quoting the Rosen definition and the definitions above, the Court 

concluded "[u]nder these definitions, it is clear that one of the fundamental 

characteristics of an appropriation, in the public law context, is that it authorizes 

governmental expenditure without further legislative action. "36 

Thus, for purposes of applying Article IX, Section 17, an appropriation 

authorizes expenditure of funds. And the "appropriation" of money into the HEIF-a 

fund which undisputedly cannot be spent without further legislative action-does not 

meet this definition. 

This does not mean, of course, that appropriations that merely transfer funds 

from one state account to another are "defective or illegitimate," 37 or "not 

33 

34 

35 

36 

Reply at 20, n. 71. 

21 P .3d 367, 3 73 (Alaska 2001 ). 

86 P.3d 891, 898 (Alaska 2004). 

Hickel, 874 P.2d at 933 (emphasis added). 
37 Reply at 2, 18 (falsely stating that the State characterized the initial appropriation 
to the HEIF as "illegitimate.") 
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constitutionally valid." 38 These are the plaintiffs' words, not the State's. The State has 

never argued that the legislature cannot create a fund like the HEIF and transfer money 

into it. Rather, the State simply followed the Hickel Court's distinction between 

appropriations that transfer funds between accounts-which the State has described as 

"soft" or "accounting" appropriations and Hickel called "initial appropriations" 39-and 

appropriations that actually authorize spending money. Accounting appropriations are 

valid directions to the executive branch to transfer state money between different 

accounts. But they are not the same as spending appropriations, for the simple-and 

here most relevant-reason that the money is still available to the legislature to spend 

on whatever it wants, by making a spending appropriation. 

The plaintiffs and amicus feign umbrage at the suggestion that a fund transfer is 

distinct from spending authorization, 40 but they cannot be sincere in denying that these 

are two quite different kinds of appropriations. Both types-accounting transfers and 

expenditures-are valid exercises of the legislature's authority over state funds. But 

38 Id. at 22. 
39 See Hickel, 874 P .2d at 933 (noting the existence of variety of funds which 
"consist[] of money 'appropriated' to [them] by the legislature," characterizing these 
appropriations as "initial appropriations" and recognizing that they "are not sufficient to 
support any expenditure.") 
40 Reply at 19 ("The initial HEif appropriation was precisely that-an 
appropriation. Nothing contained in that appropriation bill. .. shows that the HEIF 
appropriation was somehow less of an appropriation than any other."); Amicus at 16 
("An appropriation is an appropriation; there are no second-class appropriations.") 
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Hickel leaves no room for doubt that the accounting, fund-transfer type of appropriation 

that funded the HEIF leaves the money "available for appropriation" under section 17.41 

C. The plaintiffs misunderstand how the Court's analysis of section 
17(b) applies to section 17(d). 

The plaintiffs argue for the first time in their reply that there are two types of 

money that fall within the Hickel definition of "amount available for appropriation" 

under Article IX, section l 7(b )42 : ( 1) "all funds over which the legislature has retained 

the power to appropriate and which are not available to pay expenditures without further 

legislative appropriation;" 43 and (2) "all amounts which the legislature actually 

appropriates for the fiscal year."44 As an initial matter, this observation is of little help 

to them, because the HEIF clearly falls within the scope of the first part of this 

definition, and is therefore "available for appropriation" under Hickel. 

But their point is not that the HEIF does not fall within the Hickel definition. 

Instead, they hope to persuade this Court that the meaning of "available for 

appropriation" in subsection (b) is "unworkable" if applied to subsection (d), 45 thereby 

undercutting Hickel's holding and, they hope, persuading this Court to ignore that 

definition and craft a new one that would not include the HEIF. This argument, however 

41 Hickel, 874 P.2d at 933 ("Because the initial 'appropriations' to these funds 
cannot support any expenditure, the money in these funds remains 'available for 
appropriation' unti I further appropriations are made."). 
42 Reply at 16-17. 
43 

44 

45 

Hickel, 874 P.2d at 927. 

Id. 

Reply at 16. 
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creative, leads nowhere. 

In Hickel, the Court included the second category of funds-"amounts which the 

legislature actually appropriates for the fiscal year"-in order to make the apples-to-

apples comparison that subsection (b) requires. But subsection ( d) does not require 

this-or any other-comparison. Nothing in Hickel suggests that this second category 

of money has any relevance to subsection ( d). 

Subsection (b) calls for a comparison of the amount of money the State spent in 

one fiscal year to the amount that the State has available to spend in the next fiscal year. 

The Hickel Court reasoned that if funds were available to the legislature to spend on any 

public purpose, even if those funds were in accounts with a specified purpose, then that 

money was "available for appropriation" under subsection (b). 46 But the Court 

recognized that some state funds-which it called "trust receipts"-did not fall within 

this definition, because their use was restricted by law,47 even though the legislature 

appropriated from them each year. 48 As an example, the Court cited the Public 

Employees Retirement Fund, a trust account from which the legislature appropriated 

money each year to cover the cost of administering the trust. 49 This creates a problem 

for the comparison required by subsection (b), especially because these "trust receipts" 

46 Hickel at 931-32. 
47 Id. at 931 n.22 ("'Trust receipts' include all funds, whatever the source, which 
the State can only use for a specific stated purpose under applicable law. The largest 
'trust receipt' category is federal funding, which may only be appropriated by the State 
for the purpose prescribed by the federal government.") 
48 Id. 

49 Id. 

Short, et al. v. Dunleavy, et al. 
Reply in Support of Cross-Motion for Summary Judgment 

Case No. 3AN-22-04028 CI 
Page 13of22 

000361

Exc. 287



I • 
include federal funding, which makes up a significant part of the State's annual 

budget. 50 The "amount appropriated for the previous fiscal year" necessarily includes 

the money appropriated from "trust receipts." And those receipts are available for 

appropriation for trust purposes in the current fiscal year also, so excluding them 

entirely from the "amount available for appropriation" would mean that the current 

budget would always appear underfunded compared to the previous year's budget, 

effectively guaranteeing annual access to the CBR. But, as the Court noted, "[t]he 

language of section 17 and the purposes behind the establishment of the [CBR] fund do 

not support such easy access." 51 To restore the apples-to-apples comparison required to 

give subsection (b) meaning, the Court added to the basic definition of "amount 

available for appropriation" an adjustment to include any amounts actually appropriated 

from restricted funds containing "trust receipts." 52 

In contrast, subsection ( d) does not require a comparison. It asks only how much 

money is available for appropriation at the end of the fiscal year, so that that available 

money can be used to repay the debt to the CBR. Trust receipts cannot be used for this 

purpose, so, unlike under subsection (b), no adjustment to the basic definition of 

"available for appropriation" is necessary to account for the unique circumstances of 

those funds. The plaintiffs suggest that the definition that the Hickel Court employed for 

50 A breakdown of the revenue sources for the current budget can be found in the 
Legislative Finance Division's Fiscal Summary. See 
https://www.legfin.akleg.gov/FisSum/FY23-GovReq.pdf at 2. 
51 Hickel, 874 P.2d at 930. 
52 Id. at 931-932. 
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subsection (b) cannot be applied to subsection (d) because of this, but they do not 

explain how the inapplicability of the second part of the definition to (d) somehow 

renders the first part invalid. 

The plaintiffs also argue that the "temporal component" of (d) is critical to its 

proper interpretation. That is true, and this truth clarifies why their argument about the 

second part of the subsection (b) definition is meritless. The "amount appropriated for 

the previous fiscal year" component of subsection (b) is irrelevant to subsection ( d), 

which makes no comparison but rather, looks at the general fund at one snapshot in 

time: the end of the fiscal year. 

Section 17(d) provides that "the amount of money in the general fund available 

for appropriation at the end of each succeeding fiscal year shall be deposited in the 

budget reserve fund." 53 As the plaintiffs note, this language specifies the moment "when 

the analysis of what money remains 'available for appropriation' must be considered." 54 

But the subsection (b) adjustment has no meaning when considering what funds 

are "available for appropriation" at the end of the fiscal year. The "amounts which the 

legislature actually appropriates for the fiscal year"-the Hickel Court's adjustment for 

the subsection (b) comparison-will typically have been spent by June 30, and thus will 

no longer be in the general fund. Therefore, that money cannot be swept. And even if 

the second category of money included appropriations for the coming fiscal year-

despite the fact that that makes no sense-much of the funding for the following fiscal 

53 

54 

Alaska Const. art. IX, § 17( d) (emphasis added). 

Reply at 6. 
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year will not yet be in the general fund or is otherwise not sweepable because it is 

restricted. 55 Thus, the plaintiffs' purported concern that applying the Hickel definition to 

subsection ( d) would "mean that the legislature would not be able to fund state 

government" is empty catastrophizing, reflecting a surprising failure to understand state 

finances. 

In sum, the plaintiffs' argument that the second category of money the Court 

included in the definition of "amount available for appropriation" in subsection (b) 

makes that definition "unworkable" if applied to subsection (d) is an unavailing 

distraction. Hickel's definition of "available for appropriation"-without the section (b) 

specific adjustment-is perfectly workable and clearly includes the money in the HEIF. 

D. The plaintiffs' and the Council's other arguments either 
mischaracterize the State's position or the impact of the sweep or 
both. 

Again, applying the holding of Hickel to the HEIF does not require this Court to 

find that the original appropriation to the HEIF was "invalid under the constitution," or 

that the legislature "cannot create special funds. " 56 The State has never made that 

argument. Recognizing the difference between a spending appropriation and an 

55 The vast majority of the State's current budget is funded from three sources, 
none of which is subject to the sweep: annual revenues which are received and spent 
during the fiscal year and cannot be swept because they are not in the general fund at 
the end of any fiscal year; federal funding, which cannot be swept because its use is 
restricted to the purpose for which it was provided by the federal government; and 
money in the Permanent Fund's Earnings Reserve Account ("ERA"), which is not in the 
general fund. Hickel, 874 P.2d at 936 n.32. See also 
https://www.legfin.akleg.gov/FisSum/FY23-GovReg.pdf at 2. 
56 Reply at 26. 
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accounting appropriation-and following Hickel's direction to assign a different 

constitutional significance to each--does not equate to arguing that an accounting 

appropriation is "invalid under the Constitution," nor is it "effectively" an argument that 

the legislature "cannot create special funds-including endowment funds-with 

appropriations that do not lapse."57 Concluding that the HEIF is sweepable does not 

imply that the legislature acted improperly by creating and funding it. 

Nor does Hickel's interpretation of section 17(d) "render ... meaningless" the 

direction in AS 37.10.750(a) that "[m]oney in the fund does not lapse."58 The HEIF was 

created approximately ten years ago with a $400 million transfer of funds from the 

receipts of the Alaska Housing Capital Corporation. 59 And in the ten years since then, 

those words have had meaning-that $400 million has not lapsed. Even now, the money 

has not "lapsed," it has been swept into the CBR-this is not the same thing. 

Perhaps what the plaintiffs mean to say is that the sweep frustrates the 

legislature's purpose in creating special funds like the HEIF. But that is not a legal 

argument about the correct interpretation of section 17( d). It is a complaint that in 

plaintiffs' view, the sweep is bad policy. The plaintiffs believe maintaining funds like 

the HEIF should be a higher priority than repaying the CBR. But section (d)-

especially as Hickel interprets it-leaves no doubt that repaying the CBR is the top 

constitutional priority for a fund like the HEIF. Plaintiffs' preference to relegate the 

57 

58 

59 

Id. 

Id. at 24. 

See ch. 5, § 20(f) FSSLA 2011. 
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CBR to the lowest priority for unspent general funds cannot be realized without deleting 

section 17( d) from the Constitution. 

For its part, the Council repeatedly claims that the sweep required by Hickel will 

"disrupt[] existing state services," 60 "de-fund previously established programs," 61 

"require the elimination of existing state services,'' 62 and "dismantle existing state 

programs." 63 The Council suggests that such "'reductions in the level of government 

service' [are] inconsistent with section l 7's clear stabilizing purpose." 64 This is not just 

a bad argument; it is also simply false. 

The HEIF is an investment account, not a state program. As the statute creating 

the fund makes clear, the legislature must still appropriate money into different 

accounts to pay student grants and scholarships. 65 And the legislature is free to continue 

to appropriate money from other sources to fund grants and scholarships, whether or not 

there is money in the HEIF. In other words, the sweep does not de-fund any program. It 

is simply a constitutionally-mandated transfer of funds from one account to another. 

The legislature retains its power to fund state programs with the money available to it 

for the fiscal year. The legislature can even use the money that has been swept into the 

CBR if the required three-fourths majority supports that spending. 

60 

61 

62 

63 

64 

65 

Amicus at 2. 

Id. at 6. 

Id. at 11. 

Id. at 10-11 n.28. 

Id. at 14 (citing Hickel, 874 P.2d at 929). 

See AS 37.14.750(a). 
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In the same vein, the Council claims that applying Hickel's definition would 

"allow[] for the 'borrowing' of funds from the CBR in one year-precisely so that no 

existing state services would be eliminated-but would then immediately require the 

elimination of those same services under section 17( d) in order to enable the fastest 

possible repayment to the CBR[,] ... effectively preclud[ing] any long-term projects or 

services involving multi-year appropriations if the monies reside in the general fund." 66 

This, too, is nonsense. Because funds like the HEIF are "available for appropriation" 

under subsection (b ), if there was any money in the HEIF to sweep the legislature would 

not have been able to access the CBR in the first place. And long-term projects 

involving multi-year appropriations are accomplished through the enactment of 

spending appropriations. Those take funds out of the pool of money that is "available 

for appropriation" under the Hickel definition. 

Finally, the Council offers an entirely new argument, which the plaintiffs do not 

make, that AS 37.14.750(c)'s direction that the Commissioner of Revenue "shall 

identify seven percent of [the HEIF's June 30 market value] as available for 

appropriation [for grants and scholarships]" controls the application of section l 7(d) to 

the HEIF. But the Council's argument reveals that it does not really believe that this 

statutory language has any application to the constitutionally mandated sweep. In effect, 

the Council argues that under the statute, only seven percent of the fund's year end 

value is available for appropriation, and that even that sum is not sweepable because it 

66 Amicus at 13. 
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"has not been made available for appropriation" until the amount can be determined, 

which is after the sweep occurs. 

Of course, the question is not whether the funding "has been made available" but 

whether it is actually available to the legislature. The Council cannot deny that the 

legislature retains the authority to appropriate as much of the HEif as it wants to spend 

on any public purpose, regardless of whether that purpose is related to the grant and 

scholarship programs the HEIF was created to pay for. That undisputed fact compels the 

conclusion that the HEif is available for appropriation under Hickel. 

E. A constitutional provision cannot violate the separation of powers. 

In defense of its separation of powers argument, the plaintiffs assert that the State 

has made arguments that it did not make 67 and claimed an authority that it did not 

claim. 68 Particularly desperate is their allegation that "[t]he Executive Branch asserts 

that it alone may act as the sole arbiter of what is or is not a 'true' appropriation, 

claiming that the legislature cannot set aside monies in special endowment funds for a 

public purpose as they have done with the HEif and countless other funds since 

statehood."69 Of course, the State made no such assertions or claims. 

The plaintiffs' real argument is that the constitution, through Article IX, section 

17, imposes limitations on the legislature's power of appropriation that they do not like. 

67 Reply at 29-30 ("The Executive Branch's argument that the HEIF is not a valid 
appropriation [sic] under the Alaska Constitution itself disrespects and undercuts article 
II."). 
68 Id. at 31 
69 Id. 
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They want to blame the "Executive Branch" for this so that they can accuse the 

governor of violating the separation of powers. But the legislature drafted the CBR 

amendment, the voters approved it, and the Alaska Supreme Court has directed how that 

amendment should be interpreted. The executive branch cannot ignore that direction. 

As the State pointed out in its motion, limiting the legislature's power of 

appropriations was the point of the CBR amendment. The Alaska Supreme Court 

confirmed this in Hickel v. Halford, with language that the plaintiffs themselves quote: 

"The purpose of the amendment... was to remove certain unexpected income from the 

appropriations power of the legislature ... " 70 The plaintiffs' claim that the drafters of the 

amendment could not have intended to limit the legislature's appropriations power has 

no merit and provides no grounds for rejecting Nickel's interpretation of section 17(d). 

The plaintiffs' separation of powers argument fails because it relies on the 

erroneous contention that the executive branch is exercising some kind of discretion in 

executing the sweep. This is not true. The sweep is mandated by a provision of the 

constitution; and the executive branch does not violate the separation of powers when it 

follows a constitutional mandate. 

II. CONCLUSION 

This case requires the Court to determine whether the HEIF is subject to the 

sweep required by Article IX, section 17( d) of the Alaska Constitution. The Alaska 

70 Hickel v. Halford, 872 P.2d 171, 177 (Alaska 1994); see Reply at 10 n.35 
(quoting this language and other language stating that "the amendment seeks to hold 
down current spending levels, by preventing the legislature from appropriating certain 
'windfall receipts ... " Halford, 872 P.2d at 177 n.9 (emphasis added)). 
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Supreme Court has held that a fund is sweepable under section l 7(d) if the legislature is 

free to appropriate it for any public purpose and it cannot be spent without further 

legislative action. It is undisputed both that the legislature can appropriate the money in 

the HEIF for any public purpose and that that money cannot be spent without further 

legislative action. Because this compels the conclusion that the HEIF is sweepable, the 

State respectfully asks this Court to deny the plaintiffs' Motion for Summary Judgment 

and grant the State's Cross-Motion. 

DATED February 4, 2022. 
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) 
) 
) 
) 
) 
) 
) 
) 
) 

DUNLEAVY in his official capacity, ) 
THE ST A TE OF ALASKA, OFFICE ) 
OFMANAGEMENTANDBUDGE~ ) 
and THE STATE OF ALASKA, ) 
DEPARTMENT OF ) 
ADMINISTRATION, ) 

Defendants. 
) 
) 

FILED in the TRIAL COURTS 
State of Alaska Third District 

FEB 0 8 2022 
Clerk of the Trial Courts 

By Deputy 

Case No. 3AN-22-04028 CI 

~l\ AFFIDAVIT OF CIARA MEEK 

STATE OF ALASKA ) 
) SS. 

THIRD JUDICIAL DISTRICT ) 

I Ciara Meek, being duly sworn, states as follows: 

1. My name is Ciara Meek. I am an Accountant V in the Division of 

Finance, where I have worked since August 5, 2019. My job responsibilities include 

managing accounting functions with respect to the sweep of money from the general 

fund to the Constitutional Budget Reserve Fund at the end of the fiscal year when that is 

required by Article IX, section 17( d) of the Alaska Constitution. 

2. In January of 2020, as part of the review of funds for sweepability, I met 

with Eileen Donahue, Karen Buchkoski, and Melanie Wernert from the Division of 

000339Exc. 297



2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

• • 
Legislative Audit, who expressed their belief that the Alaska Higher Education 

Investment Fund was subject to the sweep. I understood that the fund might be only 

partially sweepable because it can receive donations intended to support grants and 

scholarships and the use of any such donations would be restricted. 

3. Following our meeting, I received an email from Karen Buchkoski, which 

is attached to this affidavit as Exhibit A, indicating that they had researched the fund, 

determined that no donations had been deposited into the fund, and were therefore going 

to include the entire balance of the fund as sweepable in their audit adjustment. I also 

reviewed the fund and made the same determination. 

4. Legislative Finance and Legislative Audit published their analysis of the 

sweepable funds on their website. Both agreed that the Alaska Higher Education 

Investment Fund should be subject to the sweep. A spreadsheet showing their analysis is 

attached to this affidavit as Exhibit B. This document can also be found using the 

following link: 

http://www.akleg.gov/basis/get documents.asp?session=31&docid=47 425. 

DA TED this _"/_day of ffd!ruuy 2022, at Anchorage, Alaska. 

~~ 
Ciara Meek 

Sl{~~~·~AJ'ID SWORN TO before me this!:!___ day of February, 2022. 
,, o..~.~ ";/- ,, 

............ 'fl-V .. ··· ··· .. ·.~'' f zy_...-·· 0 1" A R ;·· ... i)_ 
:-.1:~ ..a..- ·~ ; :w: - ~ ~ : : . ,ei : -
: \ ,0 u 8 \. -~ ! Ill ~ 
~ .. ~ ~·l}t: 
\ ~"·· .. 17C'of p..~.:::_cr i 

'1 .. , ••••••••••••••• ""~- '!It ...... ,, . ·~ ,.,. 
Short, et a'/:''11,'.2').R~: et al. 
Affidavit of Ciara Meek 

Case No. JAN-22-04028 CI 
Page 2 of2 
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From: 
To: 
Cc: 
Subject: 
Date: 

Hi, 

• 
Karen Buchkoski 
Vrabec. Tara J (OOAl: Wernert Melanie S (LEGl 
Meek Gara L (DOA): Donahue. Eileen S CLEGl 
RE: CAFR - GFBS Sub-Funds AC 1498 
Thursday, January 23, 2020 2:20:21 PM 

• 

Yes, they will be included in our audit adjustment. Just a follow-up to our meeting yesterday 

regarding fund 1226. We did more research on our end as well and did not identify any donations 

going into the fund. Therefore, we will include the $347,096,463 as sweepable in our audit 

adjustment 

Karen L Buchkoski, CPA 

Audit Manager 

Division of Legislative Audit 

(907)465-4377 

From: Vrabec, Tara J (DOA) <tara.vrabec@alaska.gov> 

Sent: Thursday, January 23, 2020 2:10 PM 

To: Karen Buchkoski <Karen.Buchkoski@akleg.gov>; Melanie Wernert 

<Melanie.Wernert@akleg.gov> 

Cc: Meek, Ciara L (DOA) <ciara.meek@alaska.gov>; Eileen Donahue <Eileen.Donahue@akleg.gov> 

Subject: CAFR - GFBS Sub-Funds AC 1498 

Hi Karen, 

Could you please confirm the following funds did not have the reserve for prepaid expenses, account 

1498, and that they will be included in an audit adjustment: 

FU 1151 $396.40 

FU 1153 $938.22 

FU 1172 $207.69 

FU 1180 $15,000 

FU 1237 $179.00 

Thank you, Tara Vrabec 

907-321-8835 

Exhibit A 
Page 1of1 000375
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 

THIRD JUDICIAL DISTRICT AT ANCHORAGE 

MADIL YN SHORT, RILEY VON BORSTEL, 
KJRSTEN SCHINDLER, and JAY-MARK 
PASCUA, 

Plaintiffs, 
v. 

GOVERNOR MICHAEL J. DUN LEA VY in his 
official capacity, THE STATE OF ALASKA, 
OFFICE OF MANAGEMENT AND BUDGET, 
and THE STATE OF ALASKA, DEPARTMENT 
OF ADMINISTRATION, 

Defendants. 

FILED in the TRIAL COURTS 
State of Alaska Third District 

FEB 0 7 2022 
Clerk of the Trial Courts 

By Deputy 

Court No.: 3AN-22-04028CI 

CITATION OF SUPPLEMENTAL AUTHORITIES 

Before tomorrow's scheduled oral argument, Plaintiffs wish to provide citations 

to two supplemental authorities -Brutin v. Schlumberger Technology Corp. 1 and Joseph 

v. State2 - pursuant to Alaska Civil Rule 77(/). 3 These citations should be considered 

487 P.3d 595, 601(Alaska2021) (quoting VECO, Inc. v. Rosebrock, 970 P.2d 906, 
922 (Alaska 1999)) (defining dicta). 
2 26 P.3d 459, 468-69 (Alaska 2001) (finding two prior cases were dicta as to the 
issue before the Court). 
3 Alaska Civ. R. 77(/) ("When pertinent authorities come to the attention of a party 
after the party's memorandum has been filed, or after oral argument but before decision, 
the party may promptly advise the court, by letter, with a copy to adversary counsel, 
setting forth the citations. There must be a reference either to the page of the 
memorandum or to a point argued orally to which the citations pertain, but the letter may 
not contain argument or explanations. Any response must be made promptly and must 
be similarly limited."). 

CITATION OF SUPPLEMENTAL AUTHORITIES 
Short, et al. v. Dunleavy, et al., Case No. 3AN-22-04028CI Page I of2 
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as additional support to Plaintiffs' Motion for Summary Judgment at pages 28-30, and 

Plaintiffs' Reply and Opposition to the Executive Branch's Cross-Motion for Summary 

Judgment at pages 5-6. 

DATE: February 7, 2022 

CERTIFICATE OF SERVICE 
I hereby certify that a copy of the 
foregoing was served via email on 
February 7, 2022 on the following: 

Margaret Paton-Walsh 
margaret.12aton-walsh@alaska.gov 

Katherine Demarest 
kate.demarest@alaska.gov 

James E. Torgerson 
ii 111. torgerson@stoel.com 

Kevin Cuddy 
kevin.cudd:i:@stoel.com 

Connor R. Smith 
connor.smith@stoel.com 

CASHION GILMORE & LINDEMUTH 

By: s/Colleen McGovern 
Colleen McGovern 

CITATION OF SUPPLEMENTAL AUTHORITIES 

CASHION GILMORE & LINDEMUTH 
Attorneys for Plaintiffs 

By: /s/Jahna M. Lindemuth 
Jahna M. Lindemuth 
Alaska Bar No. 9711068 
Scott M. Kendall 
Alaska Bar No. 0405019 
Samuel G. Gottstein 
Alaska Bar No. 1511099 

Short, et al. v. Dunleavy, et al., Case No. 3AN-22-04028CI Page 2 of2 
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• 
IN THE SUPERIOR COURT FOR THE ST ATE OF ALASKA 

THIRD JUDICIAL DISTRICT AT ANCHORAGE 

MADIL YN SHORT, RILEY VON 
BORSTEL, KJRSTEN SCHINDLER, 
and JAY-MARK PASCUA, 

Plaintiffs, 

v. 

GOVERNOR MICHAEL J. 
DUNLEAVY 
in his official capacity, THE 
STATE OF ALASKA, OFFICE OF 
MANAGEMENT AND BUDGET, and 
THE ST A TE OF ALASKA, 
DEPARTMENT OF 
ADMINISTRATION, 

Defendants. Case No. 3AN-22-04028CI 

ORDER DENYING PLAINTIFFS' MOTION FOR 
SUMMARY JUDGMENT AND GRANTING 

DEFENDANTS' CROSS-MOTON FOR SUMMARY JUDGMENT 

Plaintiffs brought this lawsuit challenging Defendants' decision to sweep all of the 

Higher Education Investment Fund into the Constitutional Budget Reserve pursuant to 

article IX, section l 7(d) of the Alaska Constitution. Both parties have moved the Court for 

summary judgment on this issue. The Alaska Legislative Council, acting off behalf of the 

Alaska Legislature, filed a Brief of Amicus Curiae effectively opposing Defendants' Cross-

Motion for Summary Judgment. As will be explained below, the Higher Education 

Investment Fund is "in the general fund" and is "available for appropriation," making it 

Madilyn Short, et al. v. Governor Michael Dunleavy, et al. 
3AN-22-04028Cl 
Order Denying Pis.' Motion for Summary Judgment and Granting Defs.' Cross Motion for Summary Judgment 
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• • 
subject to the sweep by Defendants. Therefore, the Court DENIES Plaintiffs' Motion for 

Summary Judgment and GRANTS Defendants' Cross-Motion for Summary Judgment. 

Background 

I. The Congressional Budget Reserve 

In 1990, the Alaska Legislature drafted a proposed amendment to the Alaska 

Constitution, article IX, section 17, (section 17) which would create the Congressional 

Budget Reserve (CBR). 1 Section 17 was placed on the November 1990 ballot after being 

approved by legislative resolution. 2 The voters ultimately voted in favor of section 17 and 

the CBR was created.3 Section 17 contains four sections which reads in full: 

(a) There is established as a separate fund in the State treasury the 
budget reserve fund. Except for money deposited into the permanent 
fund under Section 15 of this article, all money received by the State 
after July 1, 1990, as a result of the termination, through settlement or 
otherwise, of an administrative proceeding or of litigation in a State or 
federal court involving mineral lease bonuses, rentals, royalties, royalty 
sale proceeds, federal mineral revenue sharing payments or bonuses, or 
involving taxes imposed on mineral income, production, or property, 
shall be deposited in the budget reserve fund. Money in the budget 
reserve fund shall be invested so as to yield competitive market rates to 
the fund. Income of the fund shall be retained in the fund. Section 7 of 
this article does not apply to deposits made to the fund under this 
subsection. Money may be appropriated from the fund only as 
authorized under (b) or (c) of this section. 

(b) If the amount available for appropriation for a fiscal year is less than 
the amount appropriated for the previous fiscal year, an appropriation 
may be made from the budget reserve fund. However, the amount 
appropriated from the fund under this subsection may not exceed the 

1 Hickel v. Halford, 872 P.2d 171, 172 (Alaska 1994). 
2 Id. 
3 Id. 

Madilyn Short, et al. v. Governor Michael Dunleavy, et al. 
3AN-22-04028CI 
Order Denying Pis.' Motion for Summary Judgment and Granting Defs.' Cross Motion for Summary Judgment 
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• • 
amount necessary, when added to other funds available for 
appropriation, to provide for total appropriations equal to the amount 
of appropriations made in the previous calendar year for the previous 
fiscal year. 

( c) An appropriation from the budget reserve fund may be made for any 
public purpose upon affirmative vote of three-fourths of the members 
of each house of the legislature. 

( d) If an appropriation is made from the budget reserve fund, until the 
amount appropriated is repaid, the amount of money in the general fund 
available for appropriation at the end of each succeeding fiscal year 
shall be deposited in the budget reserve fund. The legislature shall 
implement this subsection by law.4 

In short, section 17 created a government savings account accessible by the 

legislature under two circumstances; however, any money withdrawn from the CBR must 

be repaid. Section l 7(a) established the CBR, its funding sources, and also directs how the 

CBR can only be appropriated pursuant to section l 7(b) and ( c ). 5 Section l 7(b) authorizes 

appropriations from the CBR by a simple majority vote of the members of each house of 

the legislature "[i]f the amount available for appropriation for a fiscal year is less than the 

amount appropriated for the previous fiscal year[.]"6 Section l 7(c) authorizes 

appropriations from the CBR "for any public purpose" upon affirmative vote of three-

fourths of the members of each house of the legislature.7 Section l 7(d) directs how any 

funds withdrawn from the CBR must be repaid. When an appropriation is made out of the 

4 ALASKA CONST. art. IX,§ 17. 
5 ALASKA CONST. art. IX, § I 7(a). 
6 ALASKA CONST. art. IX, § I 7(b ). 
7 ALASKA CONST. art. IX, § I 7(c). 

Madilyn Short, et al. v. Governor Michael Dunleavy, et al. 
3AN-22-04028CI 
Order Denying Pis.' Motion for Summary Judgment and Granting Defs.' Cross Motion for Summary Judgment 
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• • 
CBR, the "money in the general fund available for appropriation at the end of each 

succeeding fiscal year shall be deposited" into the CBR by the Executive Branch.8 This is 

known as the "sweep" or "CBR sweep." 

Pursuant to section 17(c), the legislature may-and has in the past-offset the sweep 

of 17( d) by using a "reverse sweep."9 But the legislature did not achieve the three-fourths 

vote in both houses to effectuate the reverse sweep for the FY2022 operating budget. 10 

II. The Higher Education Investment Fund 

In 2012, the legislature established the Higher Education Investment Fund 11 (HEIF) 

for the purpose of making grants to support the Alaska Education Grant (AEG) program 12 

and the Alaska Performance Scholarship Award (APS) program. 13 The legislature made an 

initial appropriation of $400 million in 2011 to create the HEIF, but no money was 

borrowed from the CBR to originally fund the HEIF. 14 Recently, the legislature 

appropriated money from the HEIF to also support the Washington-Wyoming-Alaska-

Montana-Idaho (WWAMI) medical school program. 15 

The HEIF consists of the following: (1) money appropriated to the fund; (2) income 

earned on investment of fund assets; (3) donations to the fund; and (4) money redeposited 

8 ALASKA CONST. art. IX, § I 7(d). 
9 Complaint~ 16 (Jan. 4, 2022). 
10 Motion for Summary Judgment at 13 (Jan. 4, 2022) (hereinafter Motion). 
11 AS 3 7 .14. 750; See also ch. 74, SLA 2012. 
12 AS 14.43.915(a). 
IJ AS 14.43.915(b). 
14 Motion at 6. 
15 Motion at 9-1 O; Exhibit 6 to Lindemuth Affidavit (Jan. 4, 2022); See AS 14.43.510. 

Madilyn Short, el al. v. Governor Michael Dunleavy, el al. 
3AN-22-04028CI 
Order Denying Pis.' Motion for Summary Judgment and Granting Defs.' Cross Motion for Summary Judgment 
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• • 
under AS 14.43.915(c). 16 Money in the HEIF does not lapse, 17 but. the HEIF is not a 

dedicated fund. 18 "As soon as is practicable after July 1st of each year, the commissioner 

of revenue must determine the market value of the" HEIF as of June 30th for the 

immediately preceding fiscal year. 19 Then the commissioner must identify 7% of the 

HEIF's market value as "available for appropriation" to fund the grant and scholarship 

programs the HEIF was created for. 20 As of December 31, 2021, the HEIF consisted of 

$422 million, with 65% invested in equities; 29% in fixed income securities, 5% in a real 

estate investment trust pool, and 1 % in cash and cash equivalents. 21 

III. Defendants history of determining whether the HEIF is subject to the 
CBR sweep 

In April 2019, Governor Dunleavy introduced legislation to repeal the HEIF's 

enabling statue, but the legislature did not advance or pass the proposed legislation.22 In 

July 2019, the legislature failed to achieve the required three-fourths vote in both houses 

to complete the reverse sweep of the FY2020 operating budget. 23 Subsequently, the Office 

of Management and Budget (OMB) Director Donna Arduin issued a memorandum to the 

legislature providing an analysis of which funds the OMB intended to sweep into the CBR 

16 AS 37.14.750(a). 
11 Id. 
18 AS 37.14.750(b). 
19 AS 37.14.750(c). 
20 Id. 
21 Brief of Amicus Curiae at 8 (Jan. 28, 2022); Exhibit 2 to Cuddy Affidavit (Jan. 28, 2022) (The $119.67 remaining 
in the HEIF is in the form of income receivables/payables.) 
22 Motion at 12; See Exhibits 10, 11 to Lindemuth Affidavit. 
23 Motion at I 0. 

Madilyn Short, et al. v. Governor Michael Dunleavy, et al. 
3AN-22-04028CI 
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• • 
pursuant to section 17( d). The HEIF in its entirety was included as being subject to the 

sweep. 24 After the OMB determined that the HEIF was subject to the sweep, the legislature 

achieved the three-fourths vote of both houses to reverse sweep the funds at the end of July 

2019.25 

In 2021, the FY2022 operating budget passed by the legislature included 

approximately $21 million appropriated from the HEIF to fund the relevant scholarship 

and grant programs, but for the first time in the HEIF's existence, the legislature failed to 

achieve the required three-fourths vote to reverse the forthcoming sweep.26 Immediately 

after the FY2022 operating budget was passed, the Executive Branch confirmed that it 

intended to sweep the entirety of the HEIF and that the $21 million appropriated from the 

HEIF to its supported programs would not be honored. 27 

In August 2021, the Anchorage Superior Court28 issued Order on Motion for 

Summary Judgment and Cross-Motion for Summary Judgment analyzing section 17( d) and 

its application to the Power Cost Equalization Endowment Fund (PCE Fund)-finding the 

PCE Fund was not subject to the sweep because it was not in the general fund.29 Following 

this decision, Attorney General Treg Taylor issued a memorandum on August 25, 2021, 

recommending that the Executive Branch release the swept funds that were validly 

24 Id. at I 0-11; Exhibit 7 to Lindemuth Affidavit. 
25 Id. at 12. 
26 1d.atl3. 
27 Id.; Exhibit 12 to Lindemuth Affidavit. 
28 The Honorable Josie Garton. 
29 Motion at 14; See Alaska Federation qf Natives, el al. v. Dunleavy, et al., No. 3AN-2 l-06737CI, 2021 WL 
6288659, *6-7 (Alaska Super. Aug. 11, 2021 ). 

Madilyn Short, el al. v. Governor Michael Dunleavy, el al. 
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appropriated out of the HEIF and placed into the relevant grant and scholarship programs 

for FY2022.30 Based on this recommendation, Governor Dunleavy then directed the OMB 

to honor the FY2022 appropriations that were originally directed to be swept, including 

appropriations made out of the HEIF. 31 This action ensured that the scholarship and grant 

programs were fully funded for FY2022. 

On December 15, 2021, Attorney General Taylor indicated in a letter to the 

University of Alaska that its interpretation of section l 7(d) leaves the Executive Branch 

bound to sweep all monies which are in the "general fund" and "available for 

appropriation," and the HEIF is subject to sweep because of the language of its enabling 

statute.32 Attorney General Taylor clarified that the memorandum issued on August 25, 

2021 only spoke to monies (the $21 million to fund the scholarships and grants) which 

were already appropriated out of the HEIF and placed into the relevant programs, but any 

money left in the HEIF was subject to the sweep.33 

IV. Proceedings 

On January 4, 2022, Plaintiffs filed their Complaint alleging Defendants' decision 

to sweep the HEIF into the CBR is in violation of article IX, sections 13 and 17( d) of the 

Alaska Constitution. 34 Plaintiffs seek declaratory and injunctive relief in order to protect 

30 Id.; Exhibit 16 to Lindemuth Affidavit. 
31 Id. at 14-15. 
32 Exhibit 17 to Lindemuth Affidavit. 
33 Id. 
34 Complaint~ 2. 

Madilyn Short, et al. v. Governor Michael Dunleavy, et al. 
3 AN-22-04028CI 
Order Denying Pis.' Motion for Summary Judgment and Granting Defs.' Cross Motion for Summary Judgment 

7 

000326

Exc. 312



• 
the programs the HEIF helps fund. 35 Filed simultaneously with the Complaint, Plaintiffs 

moved the Court for summary judgment and argue as a matter of law that the HEIF is not 

subject to the CBR sweep. 36 

On January 19, 2022, Defendants filed their Opposition to Plaintiffs' Motion and 

Cross-Motion for Summary Judgment. 37 Defendants argue as a matter oflaw that the HEIF 

is subject to the CBR sweep. 38 The parties filed a joint motion for expedited briefing and 

decision on both summary judgment motions, which was granted by this Court. 39 On 

February 8, 2022, oral argument was held for both motions. 

Legal Standard 

Summary judgment is warranted where "there is no genuine issue as to any material 

fact" and "the moving party is entitled to judgment as a matter of law."40 "Questions of 

constitutional and statutory interpretation ... are questions of law to which we apply our 

independent judgment. "41 When interpreting a constitutional provision, the court "should 

look to the plain meaning and purpose of the provision and the intent of the framers."42 

Lower courts, such as this Court, are obligated to apply precedent set by higher 

courts, like the applicable holdings of the Alaska Supreme Court. Plaintiffs argue this 

Js Id. 
36 Motion at 1. 
37 Opposition and Cross-Motion for Summary Judgment (Jan. 19, 2022) (hereinafter Cross-Motion). 
38 Id. at 2. 
39 See Joint Motion for Expedited Briefing and Decision Schedule (Jan. 5, 2022). 
4° Christensen v. Alaska Sales & Serv., Inc., 335 P.3d 514, 517 (Alaska 2014) (quoting Alaska R. Civ. P. 56(c)). 
41 Wielechowski v. State, 403 P.3d 1141, 1146 (Alaska 2017) (quoting State v. Ketchikan Gateway Borough, 366 
P.3d 86, 90 (Alaska 2016) (footnote omitted) (citations omitted)). 
42 Hickel v. Cowper, 874 P.2d 922, 926 (Alaska 1994). 
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Court does not need to apply the holding of Hickel v. Cowper43 for section l 7(d) because 

Hickel was primarily concerned with section l 7(b) and any application to l 7(d) is dicta, 

and this Court is not bound by dicta of higher courts.44 Defendants argue the definition 

and analysis of "available for appropriation" set forth in Hickel is not dicta and is binding 

on this Court for its section l 7(d) analysis.45 

Dicta are comments expressed in a judicial opinion, but which are not necessary to 

the holding of the case, rendering the comments not precedential.46 The Alaska Supreme 

Court in Hickel defined what "available for appropriation" means within section l 7(b) and 

applied it to AS 37 .10.420(a)-which the Court held to be unconstitutional.47 But the Court 

also held AS 3 7. I 0.420(b) to be unconstitutional when analyzing it against section 17( d). 48 

The Court expressly applied the same definition of "available for appropriation" in section 

17( d), as it did in section l 7(b ), to come to its holding. Stating, "[ w ]e see no reason to give 

'available for appropriation' a different meaning in subsection (d) than we did in subsection 

(b)."49 The Court performed an exhaustive analysis defining what "available for 

appropriation" means within section l 7(b) and then made a conscious decision to apply the 

43 874 P.2d at 936. 
44 Motion at 28-30. 
45 Cross-Motion at 12-15. 
46 VECO, Inc. v. Rosebrock, 970 P.2d 906, 922 (Alaska 1999) (holding statement in previous opinion not dictum 
because it "was necessary for our holding"); Obiter dictum, BLACK'S LAW DICTIONARY (I Ith ed. 2019) ("A 
judicial comment made while delivering a judicial opinion, but one that is unnecessary to the decision in the case 
and therefore not precedential (although it may be considered persuasive)"). 
47 Hickel, 874 P.2d at 935-36. 
48 Id. at 936. 
49 Id. at 936, n. 32. 
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same meaning to section 17( d). This decision was not superfluous, but rather a part of the 

Court's overall conclusion in Hickel. As such, this Court is bound by the holding of Hickel 

as to what "available for appropriation" means under section I 7(d) when analyzing the 

HEIF. 

Hickel also affirmed the Alaska Constitution's plain-language two-part test for 

determining which funds are susceptible to the CBR sweep under section l 7(d).50 A fund 

is susceptible to the sweep and is to be deposited into the CBR if the fund is both: ( 1) in 

the general fund; and (2) available for appropriation at the end of each succeeding fiscal 

year.51 

Therefore, the Court must determine whether the HEIF is "in the general fund" and 

"available for appropriation at the end of [this] fiscal year."52 

Discussion 

I. The HEIF is in the general fund 

There is no dispute between the parties that the HEIF is in the general fund. 53 The 

HEIF's enabling statute states in part, "[t]he Alaska higher education investment fund is 

established in the general fund. "54 

This is where this case differs from Alaska Federation of Natives, et al. v. Dunleavy, 

50 Id. ("[T]he payback provision in section I 7(d) is limited to only those funds which are 'available for 
appropriation' and' in the general fund."'); ALASKA CONST. art. IX, § I 7(d). 
51 Id. 
52 Id. 
53 Motion at 22; Cross-Motion at 11. 
54 AS 37.14.750(a) (emphasis added). 
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et al. (AFN). 55 In AFN, the Superior Court applied the section l 7(d) analysis to the PCE 

Fund and concluded the PCE Fund was "available for appropriation" but not "in the general 

fund," exempting it from the CBR sweep. 56 The PCE Fund is not in the general fund 

because its enabling statute establishes it in a fund outside of the general fund. "The power 

cost equalization endowment fund is established as a separate fund[.]"57 But here, the HEIF 

is established in the general fund according to its enabling statute. 

Therefore, under the plain language of AS 37.14.750(a), the HEIF is in the general 

fund. 

II. The HEIF is available for appropriation within the meaning of section 
17(d) 

The main issue of this case is what does "available for appropriation" mean within 

section l 7(d), and does the HEIF fall within section l 7(d)'s definition of "available for 

appropriation." Plaintiffs argue that "available for appropriation," within the meaning of 

section 17( d), means "only excess monies in the general fund that have not been 

appropriated for some purpose, are vetoed appropriations, or have since lapsed."58 This 

would mean "only surplus funds-i.e., unobligated monies that are not subject to a 

legislative appropriation-are subject to the annual CBR sweep."59 

Defendants argue the definition set forth in Hickel for "available for appropriation" 

55 3AN-2 l-06737CI, 2021 WL 6288659. 
56 Id. at *4-6. 
57 AS 42.45.070(a). 
58 Motion at 19. 
59 Id. 

Madilyn Short, et al. v. Governor Michael Dunleavy, et al. 
3AN-22-04028CI 
Order Denying Pis.' Motion for Summary Judgment and Granting Defs.' Cross Motion for Summary Judgment 

11 

000330

Exc. 316



• • 
is the appropriate and binding definition the Court must apply here.60 The Court agrees 

with Defendants. As stated above, the language in Hickel is not dicta and its holding as to 

the definition of "available for appropriation" is binding for the section l 7(d) analysis of 

the HEIF. 

Under Hickel, "available for appropriation" for section 17 "includes all monies over 

which the legislature has retained the power to appropriate, and which require further 

appropriation before expenditure."61 Hickel provided examples as to what funds were 

"available for appropriation" at the time the case was decided. For example, the Railbelt 

energy fund,62 the Alaska marine highway vessel replacement fund, 63 and the educational 

facilities and construction fund, 64 all are "restricted funds" within the general fund, and 

each consist of money appropriated to the fund by the legislature.65 

But these initial appropriations establishing the respective funds do not support any 

expenditure and a further appropriation is necessary before the money in the fund can be 

spent, and because of this, the funds remain "available for appropriation."66 The current 

language of these statutes either remain unchanged or are substantially similar to the 

language when cited by the Supreme Court in Hickel. 67 

6° Cross-Motion at 12-13. 
61 Hickel, 874 P.2d at 935. 
62 AS 37.05.520. 
63 AS 37.05.550. 
64 AS 37.05.560. 
65 Hickel, 874 P.2d at 934. 
66 Jd. 
67 See AS 37.05.520 ("There is established in the general fund the Railbelt energy fund. The fund consists of money 
appropriated to it by the legislature and interest received on money in the fund. The department of revenue shall 
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The HEIF did not exist at the time the Court decided Hickel. However, the Court 

held that "[t]he availability of funds not specifically discussed in this opinion must be 

determined in accordance with this opinion."68 The HETF's enabling statute follows a 

similar structure compared to the funds in Hickel mentioned above. "The Alaska [HEIF] 

is established in the general fund for the purpose of making grants ... by appropriation to 

the account established under AS 14.43.95(a) and making scholarship payments ... by 

appropriation to the account established under AS l4.43.915(b)."69 "Money in the fund 

does not lapse."70 The commissioner of revenue "shall identify seven percent" of the 

HEIF's market value "as available for appropriation."71 

Funds which were initially appropriated to create the HEIF do not support any 

further expenditure without more legislative action because the plain language of the 

statute shows further appropriations are necessary before the money in the HEIF can be 

spent. The legislature must appropriate the money out of the HEIF and into the relevant 

programs it supports for it to fall outside the definition of "available for appropriation." 

manage the fund. The legislature may appropriate money from the fund for programs, projects, and other 
expenditures to assist in meeting Railbelt energy needs, including projects for retrofitting state-owned buildings and 
facilities for energy conservation."; AS 37.05.550(a) ("There is in the general fund the Alaska marine highway 
system vessel replacement fund. The fund consists of money appropriated to it by the legislature. Money 
appropriated to the fund does not lapse .... The legislature may appropriate money from the fund for refurbishment 
of existing state ferry vessels, acquisition of additional state ferry vessels, or replacement of retired or outmoded 
state ferry vessels."); AS 37.05.560(a) ("The educational facilities maintenance and construction fund is established 
as a separate fund in the general fund."); AS 37.05.560(b) ("Money in the fund may be appropriated (I) to finance 
the design, construction, and maintenance of public school facilities; and (2) for maintenance of University of 
Alaska facilities.") 
68 Hickel, 874 P.2d at 935 (emphasis added). 
69 Compare AS 37.14.750 (emphasis added) with AS 37.05.520, AS 37.05.550(a), AS 37.05.560(a) and AS 
37.05.560(b). 
70 AS 37.14.750(a). 
71 AS 37.14.750(c) (emphasis added). 
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And, the legislature has in fact taken this additional step in order to fund the various 

scholarship, grant, and WW AMI programs out of the HEIF. Without further legislative 

action, the funds in the HEIF stay in the general fund. This interpretation of the HEIF 

follows Hickel 's binding definition of "available for appropriation" and its examples of 

other funds which are also considered to be "available for appropriation."72 

Additionally, Plaintiffs argue Hickel failed to consider section 17( d)'s temporal 

distinction in contrast to section l 7(b) for the analysis of "available for appropriation."73 

Section 17( d) states in part, "available for appropriation at the end of each succeeding fiscal 

year." Plaintiffs argue "at the end of each succeeding fiscal year" goes to when the analysis 

of what money remains "available for appropriation" must be considered, and the analysis 

is at a different time than under section 17(b).74 The Court does not believe the temporal 

component of section 17( d) changes the meaning of "available for appropriation," or how 

it is applied; and the Hickel Court had the opportunity to apply a different meaning in 

section l 7(d) but chose to explicitly apply the same definition it set out for section 17(b).75 

Therefore, the HEIF is "available for appropriation" within the meaning of section 

l 7(d).76 

72 Hickel, 874 P.2d at 933-35. 
73 Reply in Support of Motion for Summary Judgment and Opposition to Cross-Motion for Summary Judgment at 5-
8 (Jan. 28, 2022) (hereinafter Reply to Motion). 
74 Id. at 6; ALASKA CONST. art. IX,§ I 7(b) ("If the amount available for appropriation for a fiscal year is less than 
the amount appropriated for the previous fiscal year, an appropriation may be made from the budget reserve fund."). 
75 Hickel, 874 P.2d at 936, n. 32. 
76 Plaintiffs also argue there is a separation of powers issue pursuant to Article IX, section 13 of the Alaska 
Constitution based on Defendants interpretation of section I 7(d). Section I 7(d) is a constitutional directive which 
was approved by Alaska voters. The Hickel Court had every opportunity to address a separation of powers issue, but 
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III. Appropriations already made out of the HEIF and into its related 

programs are not subject to the CBR sweep under section 17(d) 

The legislature, for the FY2022 operating budget, appropriated approximately $21 

million out of the HEif and into the APS, AEG, and WWAMI programs.77 The money 

which was appropriated out of the HEIF and into the programs must be honored. The 

money was appropriated out of the general fund, and the money is no longer available for 

appropriation because the money can now be expended without further legislative action. 

Defendants appear to agree with this interpretation and did honor the approximate $21 

million appropriations. 78 Additionally, any donations made into the HEIF should not be 

subject to the sweep. Defendants do not dispute this but have stated in their briefing and 

during oral argument that there is no evidence any donations have been made into the 

HEIF. 79 

Conclusion 

Although this case would not be before the Court if the legislature achieved the 

required three-fourths vote for the reverse sweep of the FY2022 operating budget, the 

programs the HEIF currently helps fund-APS, AEG, and WW AMI-do not have to 

become obsolete following the Court's decision here today. If the legislature believes these 

did not. The Court's silence on any possible conflict of section 17(d) with the separation of powers shows there is 
no conflict. Section I 7(d) does not create a separation of powers issue. Any statutes which apply to section I 7(d) 
must conform to the language and directive of the constitutional provision. Because the Executive Branch 
performed a valid sweep of funds, there cannot be a conflict creating a separation of powers question. 
77 Motion at 13; Exhibit 7 to Lindemuth Affidavit. 
78 Exhibits 15, 16 to Lindemuth Affidavit. 
79 Cross~Motion at IO; Steininger Affidavit~ I 8(c) (Jan. 19, 2022). 
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programs should be funded, it possesses the power to establish the HEIF as a separate fund 

outside the general fund or to appropriate money from other sources-for example, a 

reverse sweep of the CBR-to fund the programs in the future. 80 However, this is not 

within the Court's power. The power of appropriation belongs solely to the Legislative 

Branch. The Court's decision here today stems from its interpretation of legal precedent, 

precedent it must follow and apply. 

Defendants have shown they are entitled to judgment as a matter of law. As such, 

Defendants' Cross-Motion for Summary Judgment is GRANTED and Plaintiffs' Motion 

for Summary Judgment is DENIED. In accordance with this Order, the HEIF is subject to 

the CBR sweep pursuant to article IX, section l 7(d) of the Alaska Constitution. Defendants 

shall file a proposed final judgment within 20 days of service of this decision. 81 

IT IS SO ORDERED. 

DATED at Anchorage, Alaska this 17th day of February, 2022. 

A~}---
Superior Court Judge 

I cert(fy that on fl_ Februa1)1, 2022, a 
copy was 1n_ai/ed.tC?_: • • , ; ;) 
\') -lvJdj 1 'J" f...1nJe.w.1.1~ i <;, K<M~"'\I; ). 6otrs\:•11\.M 1 \~\v..,.-Wo.\slA.. 
7!7~~ 

Brandon Smith, law Clerk 

80 See AS 14.43.91 S(a)-(b); The APS and AEG programs enabling statute expressly states the programs may be 
funded from the HEIF "and from other sources." The WWAMI program has not always received HEIF funding and 
was recently appropriated funds by the legislature out of the HEIF. 
81 Alaska R. Civ. P. 56(c). 
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 
THIRD JUDICIAL DISTRICT AT ANCHORAGE 

MADIL YN SHORT. RILEY VON ) 
BORSTEL, KJRSTEN SCHINDLER, ) 
and JAY-MARK PASCUA, ) 

) 
Plaintiffs, ) 

) 
v. ) 

) 
GOVERNOR MICHAEL J. ) 
DUNLEAVY in his official capacity, ) 
THE ST A TE OF ALASKA, OFFICE ) 
OF MANAGEMENT AND BUDGET, ) 
and THE ST A TE OF ALASKA, ) 
DEPARTMENT OF ) 
ADMINISTRATION, ) 

) 
Defendants. ) Case No. 3AN-22-04028 Cl 

[PROPOSED] FINAL JUDGMENT 

The parties filed cross-motions for summary judgment. On February 17, 2022, 

the Court denied Plaintiffs' motion for summary judgment, and granted Defendants' 

cross-motion for summary judgment. 

IT IS ORDERED that final judgment is entered for Defendants and against 

Plaintiffs pursuant to Alaska Civil Rule 54. This Court declares that the Alaska Higher 

Education Investment Fund (AS 3 7 .14. 750) is subject to the annual Constitutional 

Budget Reserve "sweep" pursuant to article IX, section 17( d) of the Alaska 

Constitution. 

DA TED thisJ.1Jday of February, 2022. 
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